
.. 

REVISED STATUTES 

OP TilE 

TERRITORY OF OREGON. 

AN ACT 

TO RE-APPORTION TilE liE::IfBERS OF TilE COUKCIL .A....~D ROUSE OF 

REPRESEKTATIVES. 

SEc. 1. Be it enacted by the Legislative Assembly of the Tern."tory of 
Oregon, That the council shall hereafter consist of nine members, ~!embers of 
who shall be apportioned among the different counties as follows: couucn' 

-:-One to the county of Jackson ; one to the counties of Coos, their appor· 

D l d U · · l h · f L .1 tiotllllent. oug as, an mpqua, JOlllt y; one to t e count1es o · auc anu 
Benton, jointly; one to the county of Linn; one to the county of 
Marion; one to the counties of Clackamas and Wasco, jointly i 
one to the counties of Washington and Columbia, jointly; ouo to 
the counties of Clatsop and Yamhill, jointly; and one to the 
counties of Polk and Tillamook, jointly. 

SEc. 2. The house of representatives shall hereafter consist of Melnbcrs ot 
l • t b b . h d'/!C • tllO bouse Of t ur y mem ers, to e apportwned among t c 1uerent connt1es as rcpo·csenta· 

follows :-Four to the county of Jackson; one to the county of th·cs: 

Doucrlas · one to the county of Coos· one to the count~ of their nppor· 
o ' ' tlolliDcnt. 

Umpqua; two to the county of Lane; two to the county of cn· 
ton; three to the county of Linn; three to the county of )farion ; 
three to the county of Clackamas; one to the county of Wasco; 
three to the county of Washinoton · · one to the countv of Colum-
b. h 0 l J w.; one tot e county of Clatsop · two to the countv of Yamhill; 
one to the county of Polk· and ~ne to the counties of Polk and 
Tillamook, jointly. ' 

Passed, January 81s~ 1854. 
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TITT,E 1. 

ACT RELATIKG TO ELECTIO.KS, 

CHAPTER I. 

AN ACT RELATING TO ELECTIONS, AKD TIIE MODE OF SUPPL YIXG 
V ..A.CA.KCIES :CS OFFICE. 

TITLE I. 
TITLE II. 
TITLE III. 
TITLE IV. 

TITLE V. 

Of the Qualification of Votm·s. 
OJ General Elections. 
Of Canvass by tlw Judges. 
Of the Canvass by the Olerlc of the Board of County Com· 

missione:rs. 
Of the Manne:r ~f Coittesting the Elections of County, Town, 

District and Precinct O.fficers. 

TITLE I. 

Of the Qualification of Voters. 

SEc. 1. Persons entitled to ''ote. 
2. Persons not entitled to vote. 

'Ihose enttt.- SEC. 1. Be it enacted by tlte Legislative AssemUy of the Terl'itory of 
leu to'·ote. Otcgon, 'That all white male inhabitants over the age of twenty-one 

years, who shall have resided within this territory for six months 
next preccdinO' an election, shall be entitled to vote at any election 
for delegate ~ Congress, and for territorial, couuty ancl precinct 
officers; Provided that they shall be citizens of the U nitecl States, 
or sho.ll have declared their intentions on oath to become such, 
antl shall have resided six months in the tcnitory, and fifteen days 
in the county where they offer to vote, next preceding the day of 
clcctiou. 

Those not SEC. 2. No person under guardianship, non compos mentis, or 
~~:~~led to insane, nor any person convicted of treason, felony or bribery, un­

less restored to civil rights, shall be permitted to vote at any elec­
tion. Nor shall auy officer or soldier of the United States army 
be permitted to vote at any election during the term of their enlist­
ment, unless they were residents of the territory at tho time of 
their enlistment. 

TITLE II. 

. Of General Elcclt"ons. 

SEC. 3. The time of holding elections, and of officers to be elected. 
4 & 5. Judges and clerks of election; tqcir appointment, anc.l term of office. 
6. The notice of electiou, &c. 
7. Tho publication of sucb notice. 
8. Oath and affirmation of the judges and clerks. 
9. Oath, bow administered. 

10. Time of opening and closing polls. 
ll. Poll books. 
12. :!~fanner of voting. 
13. Duty of officers, oo receiving a ballot. 
H. Place of voting. 
16. Challenge, and oath of the person challenged, &o. 
16. Penalty for false oath and illegal voting. 
17. Ballot box. 
18. Ballot box to be examined before elections. 

• 
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s c 19 Adjomomcnt of tho polls; clerks to compose poll lists. 
E • 20 • Poll Jist to be locked in tho ballot box, &e. 

21' Judge to keep the key of ballot box; box how to be opened. 
22: Duty of judge to chnllenge. 
23. Judges, howover, to fine, &c. 

TITJ,E 2. 

SEC 3 A general election shall be held in the several election Eicclloru, 
' . · f f J . h wben and precincts in this territory, on the fil'st }. onday o uno m e~c where held. 

year, at which there shall be cboser; so many of the followmg 
officers as are by law to be elected m such year; that 1s to say: 
A delegate to Congress, members of tho territo:ial. council and ~~ct~. to be 

house of representatives, judges of p~o~ate, d1stnc~ attorneys, 
county superintende~ts,. county commiSSioners, sher,.1ffs, county 
treasurers, coroners, JUStwes of _the peac~, c?unty M::;essors, co~-
stables and all other county precmct ancl d1stnct officers not herem 
enumerated or otherwise provided for. 

SEC. 4. It shall be the duty of the county commiss~oners, at th~ir ~rru:ri~·~~ 
regular session in April preccdmg the gen~ral elect1on\ to appomt election. 

three capable and discreet {crsons P?sscssmg the qu0:hfica.tio~s of 
electors to act ns judges o the elect1on at each c~cctwn 12recmct, 
and said commissioners shall also set off and establish electiOn pre· 
cincts or districts when it may be necessary; and the c!erk of the 
said board of commissioners shall make out and clehvcr to the 
sheriff of the eo~nty, immed~ately_ ~fter ~he appointme~t of the 
said judges, a notice thereof m wntmg, chrected_to the .Judg~ ~o 
appointed · and it shall be the duty of the smd shcnff Within 
twenty days after the receipt of the said n_otices, to_ serve the 5:ame 
upon each of the saitl judges of the election. If ~n any precmct, 
any of such judges do not serve, the voters of sa1d pr~cmct may 
elect a judge or judges to :fill the vacancy on the mornmg of the 
election. 

SEO. 5. The said judges shall choose two persons havi~g similar !t;c~lg~ks ot 
qualifications with themselves, to act ~s clerks of the el~ctwn. ~~e 
said judo-es shall be and continue Judges of all elect10ns of ClVll 
officers ~ be held at their respective precincts, until other judges 
shall b~ appointed as hereinbefore directed;_ and the said clerks of ';~~i;_termor 
election may continue to act as such d~n1:1g the pleasure of _the 
judges of election ; and the county commi~Sloncrs ~ball f1:om t1me 
to time fill all vacancies which may occur m the office of J ud~cs of 
election, at any election precinct within their respective count1es .. 

SEc. 6. 'l1hc clerks of the several boards of county comm1s- ~~~~~~113 • o! 

sioners shall, at least forty days before a~y gcne!al elecLwn, and at 
le~t twenty day( previous to any spcc1al e_lect~on, make out and 
dehver to the sheriff of his county, or to a, JUStice of .the peac~ of 
any county attached for judicial purposes, three wntten notices 
t~ercof for each election precinct, said notices to be as nem:ly as 
Circumstances will admit, as follows :-

Notice is hercbh rriven that on the first ~fondjly, the-- day Form or no-
r J 0 ' . b a· . t tlcc i o uno next, at t e house of , m t e town, 1strJC , or pre· 

cmct of_ -_--, in the county of , an electiOI;t will be held 
' ( for terr1tonal, county, town, or district officers, (nammg the offic~s 

to be filled, as the case may be) which election will be held ~t 
nine o'clock in the morning, and will continue until six o'clock m 
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TITLE 2. 

ACT RELA.TING TO ELECTION'S, 

thb afternoon of tho same clay. Dated this -- day of -- A . 
D., (ns the case may be.) 

(Signed,) 
A. n., Clerk 

of tl~.e Bo(trrl of County Commissioners. 

Nn\leo to ~o SEO. 7. Tho sheriff aforesaicl, to whom such notices shall be de­
~~U:. •Y liverecl, as aforesaid, shall put up iu throe of the most public places 

in each tow111 or precinct, the notices referring lo such town or 
precinc~ aL least twenty days previous to the time of holding any 
general election, and at least eight days p1·evious to the time of 
holding any specinl election; and in cases where towns and l?re­
ciucts may not be set ofr' by law as election precincts, said nohces 
shall be posted as follows :-one at the house ·where the election is 
authorised to be held, and the others o.t two of the most public 
anJ suitable places in tbat vicinity or settlement. 

o:.th ot SEC. 8. Previous to votes being taken, the judges and clerks of 
~~!':. anJ the elections shall severally take au oath in the following form; to 

wit, I, A.J3., do solemnly swear (or affirm, as the case may be,) 
that I will perform the dnties of judge of the election, (or ckrk, as 
the case may be,) according to law and the best of my ability; that 
I will studiously endeavor to prevent fraud, deceit, and abuse, in 
conducting the same. 

lb. bG11'a.t- SEo. 9. In case there shall be no judge, or justice of the peace, 
m!l,.iJwreJ. present at the opening of the election, or in case such j udgc or jus­

ticc shall be appointed judge or clerk of the election, it shall be 
lawful for tho judges of tlle election, antl they are hereby em­
powerctl to administer tho oath to each other, and to the clerk of 
the election, and the person administering the oo.ths shall cause an 
entry thereof to be made nod subscribed by him, anJ prefixcJ to 
the poll books. 

Opcnl:l~an~ SI,:c. 10. At all elections to be bcld-uuclcr ibis chapter, the polls 
cl .. lng polb. shall be opened at the hour of nine o'clock in tho forenoon, and 

continue open until six o'clock in the afternoon of tho same Jay, 
Pronso. at which time the polls shall be closed; Provz'ded, that tl1e judges 

of election, if they deem it necessary, for the purpose of receiving 
tho votes of nll the electors wishing to vote, may postpone the clos­
ing of the polls until seven o'clock, r .:ll. ; and upon opening the 
polls, one of the clerks, under the direction of the juJges, shall 
make proclamation of the s~mc; and thirty ~1in~1tcs before the 
closing of tl1c polls, pro~lnmnt10n shall be mudc m like man~er th~t 
tho polls will be closed ill half an hour; but the board may lJl their 
discretion adjourn the polls at twelve o'clock at noon for one hour, 
proclamation of the same being made. 

Clerk to rur. SEc. 11. It shall be the duty ot' the clerks of the several boards 
~·! ~0111'!o~ of county commissioners to furnish one of the judges of every clec­
books. tiou precinct in the county with two poll books, at least five Jays 

before the time of holding any election. 
ztcctor, hw • SEc. 12. Every .elector. shall in full vie~v, cleli vcr to one of ~hcJ 
~~uot~euver JUdges of ~e electwn., a single ballot, or ptecc of paper, on wh:ch~~ 

shall be wntten or pnntcd the names of the persons voted for, With 
a, pertinent designation of the office which he or they may Lc in-
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tended to .fill ; said ballot may be open or folded, ns tho voter may TITLE 2. 

choose. 
• SEc. 13. Th~ jud~e, to whom any ticket may be delivered, shall, rrotyorJmlgo 

upon the receipt tncreof, pronounce, with an audible voice, the ~~u~~dvlng 
?.1· . name of the elector; and if no objection bo made to him, and tho 
~ judges be satisfied that the elector is legally entitled to vote he 

shall immediately put the ticket in the box, without inspectin CY
1
the T.!l"Ctor's 

narnes tlJereOJl, if it be a folded ballot; and the clerks of the cle~tiou ~~~ed.to be 

sba11 enter the name of the elector and number, in the poll book. 
SEC. 14. It shall be ]awful for any elector to vote for delegate Where to 

to Cou~ress, at nuy place of hol~iug an election within this terri- vote. 

tory; tor members of the council and bouse of representn.tives at 
an;: place of holding, nn election in tho district in which he ~ay 
rc~1de; for ?ounty ofl!ccrs, ~t any place of holding au election iu 
the county ill wluch he reSides; but for town or precinct officers, 
he s~alluot vote out of the to.wn or precinct in which be resides; 

.PrOVlucd that au elector quahfied to. vote for a part, and not all, 
of tho officers to be chosen at auy election, shull vote au open ticket 
that the judges may determine the legality of snch vote. ' 

SEa .. 15. If any r.erson ofl'ering to vote shall be challenged as Ohallellgt'. 

unqualilic~ by any JUdge or cler1: of the election, or by any other 
person entitled to vote at the same poll, the judges ~hall declare to 
the person so challengccl, the qualification of au elector· if such 
person shall t~en state himscU' duly qualified, nod the ~lJnllenge 
shall not l~e wJthdrawn, one of the jutlges shall then tender to him 
tho fo11owmg oath : "You do solemnly swear, (or alli.rru, as the oath. 

c~~ may be,) tha~ you arc twenty-one years of age; tl1at you are a 
Citizen of the Umted States, (or that you have declared your inten-
tion to become a citizen, conlbrmable to the laws of the United 
States and of this territory on the subject of naturalization·) and 
~hat you have resided six .months in the territory, and fiftce~ days 
1u the county next preccdmg the election; and that you have not 
voted at this election ; " and if any l?crsou so challenged shaH re-
f~sc to tak.e such oath so tendered, lits vote shall be rejected ; Pro­
vukd that m CU?e nnyyerson wishes to vote for delegate ouly, the 
fifteen days restdcnce m tho COUlity need not be sworn to. 

S1-;c . . 16. If any person so offering such \"Ote shall take such Yote w~m 
oath, l11s yote shall be received, unless it shall be proven by evi· rejected. 

deuce :;n.tJsfnclo~y t~ a majority of the jud"'cs that he does not 
p~ss~ss tLc quahficatw.n of an elector, in which case a majority ot 
Stntl Jn;.lgC's are authonzcd to reject such vote; and if any person 
sh~l! take s~ch oath, knowing it to be false, he shall be docmcu 
gutlty of Wilful and corrupt perjury i and shall on conviction Fabe coth. 

suffer such punishment as now is or hereafter sh~ll be prescribed 
~y law for pers~ns guilty of perjury.. And if any person shall t'o<~nallfcJ 
'otc at any electwn w bo lS not a qualified voter he shall forfeit Toting-. 

a~ld pay for the usc of the county in which such ~lcction sl!nll take 
P ace, a sutn not exceeding fifty, nor le;>S than twenty-five dollars, 
t? be .S.ued for .a~d re?overed in the ~am? of the county commis-
stoner:s by a ClVJl nct10n, before any JUSL1Cc of the peace in such 
county. 

;: ""'~'./ L SEO. 17 · There shall be provided and kept by the judges of llallot bo::r. 

' 
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TITLE a. each election precinct, (at the expense of the county,) n. suitable 
ba11ot-box, with a lock and key. 

Boll" -con- SEC. 18. There shall be an opening through tho lid of such box, 
•tructed. of no larger size than shall be sufficient to admit a single folded 

ballot. Before opening the polls, the ballot-box shall be carefully I? ~L. 
T~ bo ex- examined by the judges of the election, that nothing may remain,·~ 
nmlncd. therein; it shall then be locked, and the key thereof delivered to 

one of the judges, to be designated by the board, and shall not be 
opened during the election, except in the manner and for tho pur ' 
poses hereinafter mentioned. 

Mlourn- SEc. 19 . .At each adjournment of the polls, the clerks shall, in 
U,~~··to Pfl~ the presence of the judges, compare their respective poll lists, com­
com!Xlrcd. pute and set down the number of votes, and coiTcct nJl mistakes 

that may be discovered, according to the decision of the board, un· 
til such poll lists shall be made in all respects to correspond. 

Pouusttobo SEC. 20. The ballot-box shall then be opened, and the poll lists 
E~8J;~bo:r.10 pl_aced therein ; and such box s?all_ then b~ locked, and a covering 

wtth a seal placed on the openmg m the hd of such box, so as to· 
entirely cover the same, and the key delivered to one of the judges • 
and the box to another, to be designated by the board. 

Keyotbanot SEC. 21. The judge having the key shall keep it in his own pos-
~~~t; b1~:~ session, and deliver it again to the board at the next opening of the 
how opened. poll : and the person having the care of the box, shall carefully 

keep it without opening it or sufferini? it to be opened, or the seal 
thereof to be broken or removed; ana shall publicly in that condi­
tion deliver it to the board of judges at the next opening of the 
polls, when tho seal shall be broken, the box opened, the poll lists 
taken out, and the box again locked. 

Judgo to SEC. 22. It shall be the duty of each judge of the election to 
obauenge. challenge every person offering to vote, whom he shall know or 

suspect not to be qualiJied as an elector. 
!'ower ot SEO. 23. For the preservation of order, the judges arc hereby 
Judge. authorized to enforce a fine not excecuing fifty dollars, on any pet­

son or persons who shall conduct in a disorderly or riotous manner 
at the polls, and shall persist in such conduct after having been 
warned of the consequences, and on refusal to pay the same, to 
commit him or them to the common jail of the county for any time 
not exceeding six days, or until the fine shall be paid ; and the 
constables, sheriffs, deputy sheriffs, and jailors, arc hereby reguircd 
to execute said order as though it had bee11 issued by a magtstrate 
in due form of law. If no constable, sheriff or deputy be present, 
the judges may appointa special constable, or constables to execute 
their orJers. 

TITLE III. 

OJ the Canvass by the Judges. 
SEo. 24. Cnnvnss to be public. 

25. How commenced; counting votes, &c. 
26. When ballots exceed poll lists, excess of ballots to bo destroyeu. 
2~. Stntomeut of result to be in writing. 
28. Disposition of poll books, returns in unorganized counties. 
29. Penalty for not delivering poll book to county clerk. 

canvass how SEC. 24. As soon as the polls of the election shall be :finally closed,J1L.i• 
conduotctl. the jullges shall immediately proceed to canvass the vote given at) 
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such election, and t~c canvass shall be public, and continue with- TtTLE ~-
out adjournment until completed. . 
~ SEC. 25. The canvass shall commence by n. .companson ?f the canva!jj 

~ 
olllists from the commencement, and a correction of any mtstake 

pbat may be found therein, until they shall be found or ma~e to 
agree. The box shall then be opened, and the ballots contamed 

rP, 1 herein taken out and counted by the_ju~gcs, unopc?ed, except so 
'Llj• far as to ascertain ,vhether each ballot IS smgle ; and if two or more Po~~le hal-

ballots shall be found so folded toget~er ~ to pr~sent the appear­
ance of a single ballot, they shall be lmd ~1de unttl the count_ of the 
ballot is completed; and if, on a companson of the co?-n~ With the 
poll lists and the appearance of such ballots, a ma.Jonty of the Destruction 
judges sh

1
all be of opinion that the bnllots thus folded together were g~uot~:r•a!n 

voted by one elector, they shall be destroyed. 

1 
SEC 26. If the ballots in the box shall be found to exceed in When ballots 

. h 11 l' h h 11 b exceed poll number the w·hole number of votes on t e po tsts, t ey s a e u•ts. 
r-,W, replaced in the box, after being purged as above, and one of the 

r judges shall publicly draw out, and destroy therefrom so many bal­
lots unopened, as shall be equal to such excess. 

SEC. 27. The ballot and poll lists agreein~, or being made to Count 

h d t · tl votes. agree the board shn.U t en rocee to count an ascer am 1e num-
~ bcr of votes cast, and the clerks shall set down in their poll books 
~ the name of every person voted for, written at full length, the offi?e 

(

for which such person received such votes, and the number he clid 
receive, the number_ being express~d at fu~ll~ngtb, such e_ntry to be 
made as nearly as crrcumstanccs will adm1t, m the followmg form; 
to wit : 

A.t an election held at the house of A.. B., in the town, ilistrict, or Cerilllcate. 

precinct of--, in the county of--, anu territory of Oregon, on 
tho-- day of;-- A.D.--, tho follo,~ing nam~d persons re-
ceived the number of votes annexed to thmr respectlvc names, for 
the following described offices; to wit, 

A.B. had -- votes for delegate to Congress ; 
C.D. hacl -- votes for member of the legislative council ; 
E.F. had -- votes for mem bcr of the house of representatives ; 

(and in like manner, for any other person voted for). 
Certified by us, G.H., J.K., L .)L, judges of election. 
Attest .A.B., C.D., clerks of election. 

S1w. 28. The judges of electio_n shall then enclose and seal one~~~ d~,!:: 
of the poll books under covers, duectccl to the clerk of the board of ed or. 
county commissioners of the county in which such election was 
held; and the packet thus sealed shall be conveyed by one of the 
judges or clerks of election, to be determined by lot if they can-
not ?therwise agree, or by some other person to be agreed upon by 
the Judges, and delivered to the said clerk of the board of county 
commissioners, at his office, within ten days from the close of the 
~olls; ~nd the other poll book together with the ballot-box, depo-
Sited With ?ne of the judrres of election, to be determined by lot, if 
not oth?rw1se ~greed upo

0
n; and the said poll book shall be subject 

to. the mspec~on of any elector, at any ttmo thereafter, who ma.y 
WISh to oxamme the same. The returns of elections in unorganized 
couutie~ shall be maue to the clerk of the county to w hieh they are 
attached for judicial purposes. 
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Tl'l'LE 4. SEc. 29. If any judge or clerk of election after being deputed by 
Penalty for the judges of election to carry the poll-book of such election to the 
:;,~P~\n~~t clerk of ~be county! s~all fail.or neglect to deliver such po_ll-book 

to the smd clerk wtthm the ttmc prescribed by law, safe w1th the 
seals unbroken, he shall for every such offence, forfeit and pay the 
sum of five_h~ndr~d d_ollars for the use of the county, to be recov­
ered by a ClVJl actwn m the name of the county commissioners in 
the district court. 

TITLE IV. 

OJ the Canvass by tlw Oletlc. of tlw Bow·d of Oommisst'oners. 

SEO. 30. Clerk to open returns, &c.; new election; when; compensation of judges 
and clerks. 

I 
31. Lots, when to decide election of precinct officers. 
32. Abstract of votes to be sent to secretary of the territory· when governor , 

lllBY order new election. ' 
33. If returns are not received by secretary in 30 days. 
34. Resignation; writ of election; appointment of Sheriff 1n·o tem. 
35. When several counties form one council, &c.; district. 
36. Salaries of messengers and clerks. 
37. Malfeasance of judges or clerks; penalty. 
38. \\hen tenu of office begins to run. 
39. J>crson having largest vote deemed elected. 
40. Misspelling &c., of candidates' names to bo disregarded. 

\ 

' 
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of votes to attend at the office of the proper clerk, at a time to be 'nTLE ' · 

appoint~d by said clerk, who shall then and there proceed publicly 
to decide by lot which of the persons so hav-ing an equal number 
of votes shall be declared du1y elected; and the said clerk shall 
make a~d deliver to the person thus dec1ared duly elected, a cer-
tificate of his election as hereinbefore provided. 

SEC. 32. The clerk of the board of county commissioners, imme- Abstract to 

ft k . h b t f th t · · h' L secretary of diately a erma rng t e a s ract o e vo es gtveu m lS coun y, territory. 

shall make a copy of each of said abstracts, and transmit it by mail 
to the secretary of the territory at the seat of government, and it 
shall be the duty of the secretary of the territory, with the marshal 
of the territory or his deputy, in presence of the governor, to pro-
ceed, within thirty days after the election, and sooner if the returns 
be all received, to canvass the votes given for delegate to Congress; 
and the governor shall grant a certificate of election to the person 
having the highest number of votes, and shall also issue a procla­
mation declaring the election of such person. In case there shall 
be no choice by reason of any two or more persons having an equal, When :;over· 

and the highest number of votes, the governor shall, by proc1ama- ~~;;~:~~~~: 
tion, order a new election. tion. 

SEC. 33. If the returns of the election of any county in this ter- \'hen re· 

ritory shall not be received at the office of the secretary of tl1e ter- ~~r~;do~~ r30 
ritory within thirty days after the election, the said secretary shall days. 

forthwith send a messenger to the board of commissioners of such 
county, whose duty it shal1 be to furnish the said messenger with a 
copy of such returns ; and the said messenger shall be paid out of 
the county treasury of the said county, the sum of twenty cents for 
each mile he shall necessarily travel in going to and returning from 
said county. 

SEc. 34. Any person who shall receive a certificate of his elcc- nes!gn~uon 
tion as a member of the council, or house of represeutati ves of the ot o!licm. 

legislative assembly, coroner, or county commissioner, shall be at 
liberty to resign such office, though he may not have entered upon 
the execution of its duties, or taken the requisite oath of office, and 
when any vacancy shall happen in the office of member of the 
council, or house of reprcsenta.tivcs, by death, resignation, or other-
wise, and a session of the legislature is to take place before the next 
annual election, the governor shall issue a wTit of election, directed ·writs or 
to the sheriff of the county or district in which such vacancy shall elec tion. 

happen, commanding him to notify the several judges in his county 
o~· district, to hold a special election to fill such vacancy or vacan-
Cles, at n. time ap1)ointcd by the governor. If a >acaucy happen in Appoin tm'nt 

the office of sheriff, the county commissioners shall appoint some ~:,:~~critrpro 
one to fill such vacancy until the next election; and. when a va-
ean~y sha~l happen in the office of delegate to Congress from this 
t?rntory, _1t sball be the duty of the governor to issue his proclama-
hon ap1~o_mtino· a day to hold a special election to :fill such vacancy. 

SEC. 3o. ·wb.en two or more counties are united in one council Joint certifl­

o_r representative district, the clerk of the board of county commis- ~~~X. orb~ 
swners of the county last established shall on the tenth clay after countie., h 1 · ' ' ' when gl\'Cn. 
t c e cctwn, unless a f)revious time is agreed upon, attend at the 
?fficc. of th.e cle~-k oft 1e bo~rd of the senior county, and in con­
JUnctwn wtth htm, shall canvass the votes according to law, and 
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~6. the certificate of election shall be signed by both clerks, and be de­
livered to the proper persons, at the office of the clerk of the senior 
county. 

8alaryorom- SEC. 36. There shall be allowed, out of the county treasury of 
cers of elec- h t th l . d d 1 k f J . h uon. eac county, o e severa JU ges an c er s o e ectwn, t ree 

dollars per diem, and to the person carryiu<Y the poll books from 
the place of election to the clerk's office, th~ sum of twenty cents 
per mile, for going and returning, to be paid out of the county 
treasury. 

Official rois· . SEC. 3'7. If any judge, or. clerk of el~ction, or any other person, ' 
conduct. m any manner concerned m conductmg the election shall cor· 

ruptly violate any of the'prov' isions of this chapter, he ~ball forfeit 
and pay to. the county, a sum not less than .fifty nor more than five 
hundred dollars, to be recovered by a civil action, in the name of 
the county commissioners of the proper county. 

Termoromce SEc. 38. Th~ term of office of all officers elected, shall begin to 
run fxom the time of their election, unless some other express pro· 
vision is made by law. 

~j~sonclect- SEc. 39. In n:H. clectio~s, unless it is otherwise expressly provided, 
the person havmg the h1ghest number of votes fol' any office shall 
be deemed to have been elected. 

rnt counti!'g SEC. 40. In counting votes the judges of election shall disregard 
;~.f~~~s.'f~~; misspelling, or abbreviations of the names of candidates for office, 
to be disrc- if , t b ·t . d f h fi h h . gatdcd. 1 can e asce1 ame rom sue votes or w om t ey were m-

tended. 

TITLE V. 

Of the .!J.fanner of Contest£ng the JJJlect£on of County, Town, Distrz'ct, and 
Precinct Officers. 

4.1. N oticc to be given. 
42, Service and return of notice; trial &c. 

. 43. When the contest is between claimants of township, &c.; offico. 
44. Judge of probate bas jurisdic.tion. 
15. ·witnesses; trial by court; appeal. 
46. How this chapter is to be construed. 

Who may SEc. 41. Any person wishing to contest the election of any per-
gil'c notice. l 

son to any county, c istrict, township, or precinct office, may give 

Notice, how 
sen~cd. 

Frol iso. 

notice in writing to the person whose election he intends to contest, 
that his election will be contested, stating the cause of such contest 
briefly, within thirty days from the time said person sl1all claim to 
have been elected. 

SEc. 42. Saiu notice shall be served in the same manner as a 
summons, issued out of th~ district court, ten days before any hear­
ing upon such contest as herein provided shall take place, and shall 
state the time and place that such hearing shall be had ; upon the 
return of said notice served to the clerk of the district court of such 
county, he shall thereupon enter the same upon his issue docket as 
an appeal c~se, and the same shall be heard in its order by the 
c~urt; p,.ov_zclecl that. if the_ c~se cannot be determined by the dis­
tnct court, m term hme, w1thm one month after the termination of 
such election, the jndge of the district court may hear and deter­
mine the same at chambers, as soon thereafter as may be practica­
ble, and shall make all necessary orders for the trial of the case, 
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and carrying his j udgmcnt into effect; P,·ovided that this section TITLE 1. 

shall not apply to township or precinct officers. 
SEC. 43. In case of contest between any pcrnons claiming to be ln case ol 

elected to any township or precinct office, said notice shall be served ~~~;s~b>p or­

in manner afOl'esaid, and shall be returned to the judge of probate 
of the county. 

SEC. 44. Upon the l'eturu of said notice to the said judge of pro- Juri><liction 

bate, and on the day and at the place therein nn.med, the said judge ~~ob~~~ or 

of probate shall hear and determine such contest, and make all 
necessary orders for the trial of tho cause, and carrying his judg-
ment into effect. 

SEC. 45. Each party shall be entitled to subpomas, and subfcenas Trial, how 
. d" l l h h l h conducted duces tecum, as m or mary cases at aw, anc t e conrt s a ear 

and determine (\vithout the intervention of jury) the same in such 
manner as shall cany into effect the expressed will of a majority 
of the legal voters as indicated by their votes for such office,· not 
regarding technicalities or errors in spellin& the name of any candi-
date for such office. And the clerk of said court or j udgc of pro-
bate shall issue a certificate to the person declared to be duly elec-
ted by said court, which shall be conclusive evidence of the right 
of said person to hold said office; Provided that the judgment or 
decision of the district court in term time, or a decision of a judge 
thereof in vacation, as the case may be, may be removed to the su-
preme court by writ of error, or in such other manner as is pro-
vided for removing causes from the district to the supreme court; 
and provided furtJter, that appeals may be taken from the decision Appeal. · 

of a judge of probate to the district court as in probate cases ; in all 
which cases the party removing any such judgment or decision by 
writ of error or appeal, shall file in the proper court a bond to the 
opposite party in such sum and with such sureties as shall be pre· 
scribed by a j ndge thereof, conditioned for tho payment of all costs . 
that may be properly taxed against him . 

SEC. 46. This chapter shall not be construed so as to impair in This chapter 

h · h f 1 · · h howconstru-any way t e ng t o any person to contest any e ectwn m t e ed. 

manner otherwise provided by statute. 

CHAPTER II. 
OE' RESIG~ATIO:KS, VACA...~CIES1 RE1l:OV.ALS1 .AXD SuPPLYING 

VACA~CIES. 

TITLE I. Of Resignations. 
TITLE II. Oj Vacancies and Removals. 
TITLE ilL Of Supplying VacanC'les. 

TITLE I. 

OJ Resignations. 
I' 

SEC. 1. Resignations shall be made as follows: nesignatioDs 

1. By ,the treasurer of the territory, auditor of the territory, and 
by all officers elected by the le<Yislature to the governor· 

1 ffi 
o l I 

2. By al o cers who hold their offices by election, to the officer 
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TITT~ 2~ or officers respectively authorised by law to order a special election 
to fill such offices respectively; . 

3. Bv all other officers holding their offices by appomtroent, to 
the boc1y, board, or officer that appointed them. 

TITLE IT. 

OJ Vacancies. 
SEc. 2. Office when vacant. 

3. When \he governor shall declare an offico vacant. 

>aeancies . SEc. 2. Every office shall become vacant <:m ~he happening of 
either of the following events, before the c.xpuat10n of the term of 
such office:-

1. The death of the incumbent; 
2. llis resignation ; 
3. ITis removal ; 
4. IIis ceasing to be an inhabitant of the district, county, town, 

or villacre for which he shall have been elected or appomted, or 
within ;.bich the duties of his office are required to be discharged; 

5. llis conviction of any infamous crime, or of any offence in-
volving a violation of his oath; . . 

6. llis refusal or neglect to take. his oath of office, or ~ g~ve or 
renew his official bond, or to depos1t such oath or bond mthm the 
time prescribed by law; . . . . 

7. 'l' he decision of a competent tnbunaf declarmg vmd h1s elec-
tion or appointment. 

Go\"emor SEc. 3. The governor shall also declare vacant the office of every 
11•hen to de- officer required by law to execute an official bond, whenever a 
~~;:nt.omco judgment shall be obtained against such officer for a breach of the 

condition of such bond. 

TlfJ.'LE ill. 

Of &pplying Vacanczes. 

SEc. 4. When, and what vacant offices governor may fill by appoinLmout. 
9. What offices county commissioner may fill. 
6. Officers appointed; how to qunlify; their term of offic~. 
7. This net, when to take e!fect. 

Durin:; ~e· SEc. 4. Whenever a vacancy shall occur during the re?ess of the 
l':~r~~ Jegu· legislature in any office which th~ legitslatur~ are au.thomed t? fill 

by election, the governor, unless 1t is otherwise spemallY: prov1ded, 
may appoint some suitable person to perform the duties of such 
office. 

county eom· SEc. 5. When at any time there sbal~ ~c iu either of the offices 
~;~1ru:~,·r· of judge of probate, county clerk, shen~, co1·oner, or any eoun~y 
~iii vaciUl· or precinct office no officer duly authorized to execute the dut1es 
CIOS l b • t d b h · thereof, some suit.'1.ble pers6n may c ~ppom c . 'Y t e county com-

missioners to perform the duties of mther of sa1d offices. 
now to qua- SEc. 6. Every such person so appointed, in pursun.n~ of either 
~gc~.term or of the two last preceding sections, ~ha~l before proceedmg to exe· 

cute the duties assigned them, qualify m the same mauner as re­
quired by law of the officers in whose place he shall be appointed; 

·and he shall continue to exercise and perform the powers and du-
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ties of the office to which he shall be appointed, until such Yacancy TITLE 3. 

shall be regularly supplied as provided by l.aw. ta~~ "~~cc:':: 
SEc 7 'rhis act shall take effect, and be m force from and after &c. 

its pa~sage. Passed, January lltll, 1854: 

.i1.n .Act to provide for holding tlte Supreme and District Courts. 

SEO. J. Time and place of holding supreme court.. . . . . . . 
2. Counties composing first, second, and tb1rd JUdiCIAl d1str1cts; res1dence of 

associate judges. 
3. Time and place of holding district court. 
4. Trial of criminal offences in district court. 
6. What causes, &c., judge of district court at chambers may hear and deter· 

mine. 
6. Whon judges may oxchango districts. . .. 
7. County of~ilamock and Yamhill, Coss and UmptJU& attached for JUdlCial 

purpose. 
8. This act when to take e[ect. 

SECTION 1. Be it enacted by the Legislative .Asse.mb~IJ of tl1.e Tenit01y ~::0~. nu~} 
ol' Or~>non That a supreme court shall be held m Portland on the holding su· 
~ -" ' . S 1 h d M d f prcme cow:t. second )fonday of June, and m a em on t e secon ou ay o 
December in each year. • Firstdictrlct 

SEC. 2. The counties of Marion, Linn, Lane, Benton, and_ ~olk, 
shall compose the :first judicial district, and George II. Williams 
chief justice, is assicrned to reside therein. 

The counties of Cllatsop, Washington, Clackamas and Yamhill, ~~~d dis· 

shall compose the second-judicial district, and ~yrus Oh1ey, one of 
the associate justices, is assigned to reside therem. 

The counties of Umpqua, Dougl~s, and Jackson, shall compose f~~~ di•· 

the third judicial district, and Obcd1a~ B. Mc-?aducn, one of the 
the associate justices, is assigned to rest~le therem. . . 

SEc. 3. District courts shall be held m the several ?ountles, on ~;c~!.~r':~'~ 
the fo1lowing ~£onuays, to wit: in Cl~ts~p, th

1
e fou

1
rSth m Fcbbrua~·y ~m~;c~t the 

and August; m Clackamas, the first m Dfarc 1 ~nc ep~cm er; m conntics. 

Y amhil1, the third in March and September; m "! ashmgton, the 
fourth in April and September; in Lane, the :first 111 ~~ay ~nd Oc-
tober · in Benton the second in May and October ; m Lmn, the 
third 

1

in May and October; in Polk, the fourth in .May and Octo-
ber; in .Marion, the first in April and November; m ~ouglas, the 
third in May and No,embcr; in Umpqua, the fourth m May and 
November; in J ackson, the first in February, May, August, and 
November. 

SEc. 4. When any person shall be detained in pris.on ?r custo~y ~~~~o~lf~~: 
charged with a criminal offence, the jtul~e of the dtstnct, and m ces. 

case of vacancy, absence, or other inability, then any other judge 
may appoint and hold a district court for the indictment and trial 
of S\~ch prisoner, at which term all persons ~n actual custody sh?-11 
be tncd, who shall have received from the JUdge ten days not1Ce 
of the time of holdincr such court for their trial, and any other 
business may be done by consent of parties. 

SEc. 5. 'rhe judges at chambers may hear and decide all causes ~~"~" ~[ 
and J?ULte~s ~t law n;nd in equity arising <;>r pendi~g in thei~ re· tha~bers. 
specttve d1stncts, whiCh do not require the mtervent10n of a JUry, 
taking care that the parties have due notice of the time aud place 
of hearing; and at the request of both parties, may hold jury-
trials, and ta:x the expense as cosf$ of suit. 
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TITLE a. SEc. 6. The judges may exchange districts, and hold cour_ts for 
Judges mny each other at pleasure, and when a vacancy shall hapP,en, or a JUdge 
•:cchango shall be sick absent or otherwise unable to serve 1t shall be the 
d>s\l'lcts. 1 • 1 • 1 

duty of the other JUdges to supply hts place, so far as the s~m~ can 
be done without omitting auy regular court in their own dtstrJCts. 

Tlllamoot & SEc. 7. '.rhe county of Tillamook shall be attached to the county 
5~~~~~mp- Yamhill for judicial purposes, and the county of Coos shalll>e at­
'}un to be at- tached to umpqua for judicial purposes. 
tached. S Th' k ff r. d f . .let to take EC. 8. IS act to ta ~e e ect lrOm an a ter 1ts passage. 
ell'ect. Passed Dece-mb~· 22d, 1853. 

An Act supplemental to an act entitled, " an act to pr-ovide fo?' holding 
the Supreme and Dist:rict 0ou1'ts. 

SEc. L When term of supreme court to bo bald at Jacksonville; Proviso. 
2. This act when to tak:e effect. 

!folding of SEC. 1. Be it enacted by the Legislative Assembly of the Ten·itor-y of 
;~~~me . at Oregon, That there shall be held a term of the supreme court at 
.4cksom·mc Jacksonville, in Jackson county, on the second Monday of July of 

each yeaP; provided, that if the clerk of the supreme court shall, 
within ten days next preceding the said second Monday of _July, 
notify the judges of the supreme court that there are no wnts ot 
error pending for trial in said court, then it shall not be necessary 
for said judO'es to meet and hold a court at such tenn. . 

Act to take SEc. 2. This act to take effect and be in force from and after 1ts 
~JJect. 

passage. 
Passed, January 29th, 1854. 

.IL.V .J.OT TO REGULATE PROCEEDINGS I.N ACTIONS ,j.T LAW IN THE 
SUPREME .Al\D DISTRICT COURTS. 

CHAPTER I. 
CIVIL ACTIOKS. 

TITLE I. or theii' Form. 
TITLE II. OJ the Place of Trial; Actions at Law. 
TI1'LE III. Of the J:fann~· of commenc~'ng Act1:0ns at Law. 
Tn'LE IV. Of the Pleadings. 
TI'l'LE V. Of q~e Complaint. 
TITLE VI. or the Demwnr. 
TITLE VIL Of the Answer. 
T ITLE VITI. Of the .Reply. 
TITLE IX. Oeneml Rules of Pleadings. 
TI1'LE X. Of Mistalces in Pleadings ancl Amendments. 
'l'I1'LE XI. Of .Arnst and Bc~il. 
TITLE XII. Of the Claim and delivery of. 
TI'l'LE XIII. Of AttaclLment. 

TITLE I. 
Of the Fo1·m of Actions at Law, and tlce Pa1·ties thereto. 

SEO. 1. Distinction between forms of ciYil actions abolished. 
2. Parties to actions, how designated. 
3. Actions, how commenced. 
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<;-c 4 Assi~·runent of thing in action not to prejudico dofeneo. . 'l'll'Lr:: 1. 
' r. ' 5 · E~ecutor or trustee may suo without l!Je person bonoficially int.crestcd. 

6: Whoa a married woman i~ a party, bcr husband to be joitJcd, e:Kccpt, &c. 
'1 Iofaut to appear by guardtan. 
s' Gunrdian how appointed. o: Father may sue for seduction of daughter. 

10. Wbon unmarried famnles may prosecute for th~ir own seduction. 
11. Plaintiff may suo in one action the different parties to comm~rcial paper. 
12. ~c<ion not to abate by death, marriage, or otbor disability, &c., proceeding~ 

in such case. 
13. Court when to decido controversy, or order other parties to bo brought in. 

SEO. 1. Be £t enacted by the Legisl<dive Asse-mbly of the Teri'itory 
of Ortgon, Tb11t the distinction between the forms of actions aL law ~ .rm or ac­
heretofore existing is abolish~d; and there shall be in this territory ;·~~~t.~!d~aw 
hereafter, lmt one form of acL10n at law for the enforcement or pro· ·1110~· 4.2•­

tection of private rights, e:x:cept as otherwise expre'3Sly provided 
by statute. 

SEC. 2. In such action tbe party complaining shall be known as P\\r.ucs h<>w 

the plaintiff, and the adverso party as the defendant. d•••snatcd. 

SEC. 3. Every action shall be prosecuted in the name of the real Ac>Ion iu 

party in interest, except as otherwise provided in section nve. ~~~ In i~: 
SEc. 4. In the case of an assignment of a thing in action, the g~;'l;!·161. 

action by the assignee .shall be without prejudice to any set-off or J.\.S,,!gnmen~ 
h -' I' · · ] • f b I' · f h or th!n~ •n o:t cr ue1ence e::sastmg at t 1e t1mc o 1 or e1ore notiCe o t e as· ac.tion ° root 

sigmnent; but this section shall not appJ.y to a ncbO'otiable promis- toap~~udi<~ 
b

'Jl h . a e.enee, , 
sory uote or 1 of cxc auge transferred IU good faith LJ.nd upon cow.l~J •. l'·, 
good consideration before due. ~~; 1 ~nu 

SEC. 5. An executor or administrator, 11 trustee of au express Esccutor kc 

~r~s~, or a: pcr~on exprcs:sly authorized by statute may sue without ~:.:: !~~: :'" 
JOiomg w1th him the per.~ou for whose benent the action is prose- <~wu 186. 

euted. A person with whom, or in whose nn.me a contr<.Lct is made 
for the benefit of another, is a trustee of an express trust 1\>ithin 
the meaning of this section. 

~JJ:?· 6. \Yhcn a married woman is a party, her husband shall rr:l!haruJ, . 
be JOlned w1th her, except that, J:r~~u. 10 

t e 

1. When the action concerns her separate property she m::ty sue 
alone. 

2. \Yhen the action is between herself and her husb and, she may 4 Fr. u._ssr. , 
sue or be sued alone. 2 ~>ant. •tt>. 

. But when her _husba.ncl cannot be joined with her, as herein pro- s Pr. n.:J:!. 

nclecl: and she 1S an mfant under t\\'enty-one years of age, she 
shall prosecute or defend by her DGxt friend. 

SEC. 7. When an infant is n. party, he shall appear by guardian Inf,nt to ar•· 

who may be appointed by the court in which ihu action is brought: ~f;~~-ltyguur-
or by aJ'mlrrc thereof' 11 wen.lSl; 

o • 1'? Wen 101 • 
SEC. 8. rrhc guardian shall be appointed as follows: f.Jlill. · • .v.j: 
l. :When the infant is plaintiff, upon the application of tbe in- 8 ~anf. :.M. 

fant, 1f he be _of ~he age of fo_urteeu y_ears; or if under that age, 
upon Lhe n.pphcatwn of a rdatwn or .(neud of the infant. 
_ 2. \~Len the infant is defendant, upon an a}JplicatiQn of the 2 r:;,;-J sa . 
lllfrnt, tf he be of the u.ge of fourteen ye::trs, allCl apply within 
twent.y days after the service of the summons ; if l,J.c be under the 
a&c of fonrteenl or neglect so to apply, then upon the application 
?f any other party to t-he action or of a relation or friend of the 
lllfh.nt. ' 

5 
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Tll'T.T: ~- SF.C'. 9. A father, or in case of his death or desertion ?f bis 
.fiunily the mother may prosecute as plaintifl" for the seduction of 

Prosecution a dati~hter, an•l tl1c guardian for the seduction of :1 war~, thou~h 
~o~r.ut~~ ·~r the d~1ghtcr or .w!lrd be not livi_ng with, or in the scrv1cc of the 
dau~hter or plaintiff nt the time of the seductwn or afterwards, and there be no 
ward. loss of sen·ice. 
Wbcnremole SEC. 10. An t~nmarried female over twenty-one years of age may 
:;:::~ rC:;r'j;;; prosecute as plaintiff an action for her own seduction, and recoyer 
sedactlon. therein such damages as may be assessed in her favor; but the 

prosecution of an action to judgment by the father, mother, or 
guardian, as prescribed in the preceding section, shall be a bar to 
an action by such unmarried female. 

Per-An• ·~- SEc. 11. Persons severally liable upon the same obligation or 
bf~"~~ .~.~\~ instrument, including the parties to bills of exchange and promis­
~~~n~~ "~.~~ sory notes may, all or any of them, be included in the same action, 
be Jo~ned. 5 at the option of the plaintiff. 
~~;:·"~·when SEC. 12. No action shall abate by the death, marriage or other 
not to abate. disability of a party, or by the trunsfer of any interest therein, if 
Procce<ltng• the cause of action survive or continue. In case of the death, 
~~"~~~·'!" or marri~~c; or other disability of a party, the court may, on motion, 

allow tile action to be continued by or against his representatives 
or succe~sor in interest. 

eou."l mny SEC . . 13. The court may determine any controversy between 
~;;,::1~1 c•~; parties before it, when it can be done witbout prejudice to the 
~~~~~1\':'1l~ rights of others, or by saving their rights; but when a complete 
15 uor., oo, determination of the controversy cannot be bad without the 
14~. presence of other parties, the court shall order them to be brought 

in. 
TITLE II. 

OJ the Place of Trt"al ). Actzons at Lmc. 
SEC. H. Cortnin actions to be tried where tho subject or some part is situated. 

15. Other actions, where the cnu'se or some pnrt thereof arose. 
16. Other actions according to defendant's residence. 
17. When n. chango of venue may be had; proceedings of applicnnt, &c. 
H .. Application for change of venue; applicant not entitled to a second change. 
19. WLen judge to tran~mit order of chango, &c., to clerk. 
20. Trnn~cript of record to be sent by clerk of court where C.'\use is pending, to 

the clerk of court where cause is to be tried. 
21. Applicant to pay costs. 
22. ·when order for change of venue may bo cnnccllcd. 
23. Cnu~c to be docke~cd, on filing of tr:mscript, &c., in clerk's office. 

Cert~in nc- SEc. 14. Actions for the following causes, shall be tried in the 
:~~~~ :~h;:~ county in which the subject of the action, or some part thereof is 
~~~~~"J. 1• !!- situated, subject to the power of the court to cbangc the place of 

trial, in the cases provided by statute: 
1. For the recovery of real property or of an estate or iutercst 

therein, or for the determination in any form, of such right or inter­
est, and for iujuries to real property; 

2. For the partition of real property; 
3. For the foreclosure of a mortgage of real property ; 
4. For the recovery of any personal property distrained for any 

cause. 
.ActiQn• SEC. 15. Actions for the following causes shall be tried in the 
;~;:,~~ cau.;;o county where the cause, or some part thereof, arose, subject to the 
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like power of the court to change the place of trial in the cases pro- ~r.E ~­
vidcd bY statute: 

1. For the recovery of a penalty or forfeiture imposed by statute; 
except that when it is imposed for an offence committed on a lake, 
riYer or other stream of ·water, situated in two or more counties, 
the a~tion may be brought in any county bordering on such lake, 
river, or stream, an·d opposite to the place where the offence was 
committed: 

2 . .Against a public officedr or pbcrs1o~ speci~lly apfpohi~tec1ffito exe- ~~wen. s;;, 
cute his duties for an act one y 1m1 m v1rtuc o 1s o ce; or · 
against a pc.rson who, J:>y his command, or in his aid, shall do any-
thing toucbmg the d utles of such officer. 

SEC. 16. In all other cases
1 
the action shall ?e tried in the c?unty ~ocr~?~; af~ 

in which the defendants or mther of them res1dc, or may be found, dct~nd~nt'• 
at the commencement of the actioo ; or if none of the parties resiue rcs•dencc. 

in tbis territory, the same may be tried in any county which the 
plaintiil' may dcsianate in his complaint; subject, however, to the 
power of the court to change the place of trial, as provided by sta-
tute. 

SEC. 17 . .A. change of venue, or the place of trial, may be bad on Chl\Ilgc .or 

b 1. . f . h f h . . tb fi 11 . venue. 4Hill t c app 1cat1on o e1t er o t e part1es m e o owmg cases : 62, n. 

1. When the county in which the action is pending shall be a 
party thereto or interested therein : 

2. When the judge shall be directly interested in the action, or 
connected by blood or affinity with any person so interested, nearer 
than in the fourth degree; 

3. When the party applying for such change shall make and file 
an a:ffirlavit, stating that the judge or the inhabitants of the county 
are so prejudiced against him that ho cannot expect an impartial 
trial, that the application for the change of venue is not made for 
the purpose of delay. 

SEC. 18. An application for the chango of venue may be made, .Application 
· l 1 · · · d th f · · for change or Clllcr to t 1e court m term time or to a JU gc crco 1n vacatwn, ..-cnue, &c. 

and the change shall be to the most convenient county in which 1 Denio 660· 

there shall be no exception of the character of those above enumer-
ated. But neither party shall be entitled to more than one change 
of venue, except for causes not in existence when the first change 
may have been taken. 

SEc. 19. If the change of venue be ordered by the judge in va- Order or 
cation, he shall immediate! y transmit to the clerk of the court where 1'ci:tf!i~ to 

the cause is pencliug, the affidavit if any, and the order for the '7 :•nt to 
change, who shall file the same in his office. c er . 

SEc. 20. In such cases, as well as where the order shall be made Dntyorclerk 

in open court, tho clerk shall forthwith transmit to the clerk of the 
proper court, a transcript of the record and proceedings in such 
cause with all the original papers filed therein, having first made 
o~1t and filed in his own office authenticated copies of all such ori-
gmal papcrR. 

SEC. 21. The costs of such change of venue shall be paid by the Applicant to 

1. b <' pay costs. 
npp lCant t crClOr, and not taxed as a rart of the COSts of the case, 
an~ the clerk may require payment o such costs before the trau-
scnpt and papers shall be transmitted as aforesaid . 

SEc. 22. If such transcript of the record and proceedings be not When order 
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TITLEs. transmitted to the clerk of the proper court '':ithin twenty days a~ter 
the onlcr for the change of venue shall be i11cd, (unless a longer time 

or-·ennQmay be allowed by the judge,) such order may be annulled by the court 
bciUliluU~-d. or judge who made the same, and in such case no other change of 

venue shall be allowed to such applicrmt. 
Change or SIW. 23. Upon filing such transcript and papers in the office of 
\euuo when the clerk of the court to which the same were ccrtifietl, the cause 
~~~UilUilll shall be docketed, and the same proceedings had ns though it had 

originated in that court. 

TITLE IlL 

OJ the J£anner of Oomnwncing Actwns at Law. 

Sr:c. 2·1. _\ctions how commenced. 
2&. Summons when issued. 
2u. Summons, requisites of. 
27. Notice to be inserted iu certain actions. 
2S. Scrrica and return otsummons. 
20. Suu:uuons and complaint how ser,•ed. 
30. Publication when d\'fendnnt cannot be found. 
31 & :JZ. \'ublicntion how made ; defendant's right.~ in such casos. 
:!3. When tho clerk may issue a second sumrnorls. 
3l. Proceedings where there nrc se"l'"eral defeml:mts, aud par~ only nre served. 
35. Servico of snmmons, &c., how proved. 
3G. Wh~n jurisdiction of action acquired. 

now tom- SEc. 2±. Actions at law in the several district courts of this ter· 
"'enccd. ritory, shall be commenced by the filing of a complaint with the 

clerk of the court, and the issuing of a sttmmous thereon. 
=f:~oo. SEc. 25. The clerk shall indor;>eon the complaint, t~e day, moJ?th, 
:.:c. and year that the same shall be filed; and at auy tunc tlH.:rcafter, 

the plaintiff may have a summons issued, which shall be llirected 
to the defendant, and shall be signed by the clerk, and it>sued under 
the seal of the court, and shall be made returnable on the .first day 
of the next term of court. 

sununon•; SJ£0. 2G. The summons shall require the defendant to appear and 
it&rcqutait~s answer the complaint, or that judgment by default will be taken 

against him. 
1. If he be served within the county in "hich the action is 

brought, ten days before the term of tho court ; or if in any other 
county, thirty days before the court, he s1Hlll be required to appear 
and answer the complaint on the return tln.y of the summons. 

2. If he be served less thflll ten days, within the county in which 
the action is brought, or less than thirty c.bys in any other county, 
he sh~ll appear and answer the co::Jpbint on the first day of the 
term next after the return day of the summons. 

sottce to be SEC. 27. There shall also be inserted in the summons a notice, 
Inserted. in substance as follows: 
4 now, ~t 1. In an action arising on contract for the recovery of money or 

damages only, thot the plaintiil' will take judgment for a sum speci­
fied therein, if the defendant fail to answer the complaint. 

2. In other actions, that if the clcfclllbnt fail to unswcr the com­
plaint, the plaintiff will apply to the court for the relief demanded 
therein. 

Se~co sn~ Sl!:C. 28. The summons shall be served by tl1c sheriff of the 
~~nw:'ollll. 0 

county where the defendant is found, or by his deputy, or by a per· 
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specially appointed by him, or by a person appointed by the TITLE a. 
~0~ e of the court in which the action is brought. The summons 
Js~J1 be returned to the o~~c of t?e clerk from which i~ iss~cd, with 
the certificate of the ~hcr1ff ?r his deputy, or _the affidav1t of the 
person appointed, of Its serVIce, and of the sc~v1ce c;>f a copy ~f t~e 
complaint. When served out of the couuty m whiCh the o.ct10n 1s 
brouaht the summons may be returned by mail, and the postage 
taxed w'ith the costs of suit. 

-SEC. 20. The su~mons shall be served ~y delivering a copy ~~:P~?:t, &. 

thereof, toe;cther with a copy of the complmnt prepared by the how .. md. 

plaintifl~ h1S agent or att?rney, as follo~vs: . 
1. If the action be agamst a corpOl'ailOn ,_ to the pres1de~t or other 5 uow, 1s:s. 

head of the corporation, secretary, cashier, or managmg agent 
tllcrcof; 

2. If against any county in this territory, to one of the bo?J'~l of 
commissioners of such county, or to the clerk of the comrrusslOn­
ers · 

3
1
• If ao·ainst a minor under the age of fourteen years, to such 

minor pc~sonally, and also to his,father, mother or guardian; or if 
there be none within this terri.tory, then to any person having the 
care or control of such minor, or with whom he resides, orin whose 
service he is employed; 

~- I f against a pcrsoll: judi~ia11y decl~:ed to be of unsound mind, g:~;: ~n; 
od~ m~_apabblc of con~uctdmg hlS ohwn afhdn.rs, andd fotr 'tvhhomd afi gJua.rt· !9n~;~· ~~£: 

tan wts een appomtc , to sue guar 1an an o c c en an ' 
personally. 

5. In all other cases to the defendant personally, or if he be not 
found, tb some white person of the family, above the age of four· 
teen years, at the dwelling house or usual place of abode of the lle­
fcndant. 

~k:c. ?0. When service_ of the _summons cannot be made as pl'C· ~~~~cMtoge­
scnbcd lll the last preccdmg section, and the defendant after due rcndant c.~ll· 
] .1. b .c d . h" h t "t 1 } th t f: t notbefound. ( t tgcncc cannot e .iOUll w1t m 1 c CITl ory, anc w 1en a ac a How, 4lll ; 

appears by affidavit to the satisf.1.ctiou of the court or j udge there- ~lf::·s~~~ ; 
ot; and it in like manner appears that a cause of action exists ' 
against the defendant, or that he is a proper party to an action rc· 
lating to real property in this territory, snch court or judge may 
grant an onlcr that the service be matle by publication of a sum­
mons in either of the following cases : 

1. \\~Leo the defendant is a foreign corporation, ancl has pro· 
perty \Yithin the territory, or the cause of action arose therein; 

2. When the defendant being a resident of this territory, has de­
parted therefrom with intent to defraud his crc<litori'l, or to avoid 
th:" servic? of a summons, or shall keep himself concealed therein 
w1th the hke intent· 

3. \\'hen the defdudant is not a resident of the territory but has 
pro1~crt_y ~he~ein, and th.e n.ction arises on contract, and the court 
has Jlll'll:idtctlon of the subject of the action; 

4. \Vhen the action is for divorce in the cases prescribed by 
law. , 

SEc. 31. 'l'hc ?rder shall direct the publication to be made in r~tu:~~~· 
n nc~~·~papcr publ1shed in the county where the action is brou_ght, 
and 1£ there be no newspaper published in the county, then m a 
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_::n•I;c ll. newspaper to bo designated as most likely to give notice to the 
person to be served, and for such length of time as may bo decmeJ 
reasonable, uot less than once a week for six weeks; or in case the 
Jcfcndaut be absent from, or residing out of tl1is territory, not less 
than onco a week for three months. In case of publication, the 
cot~l't or judge shall also direct a copy of the summons and com­
p1mnt to be forthwith deposited in the post oflicc directed to the 
de~enuant. at his place of residence, unless it shall dppcar that such 
restuence 1S not known to the party making the application. \Vben 
publication is ordered, personal service of a copy of the summons 
and complaint out of the territory, shall be equivalent to publica­
tion and deposit in the post office. In either case, the service of 
the summons shall be deemed complete at tho expiration of the 
time prescribed in the order for publication. 

~~~;~•IILil~'fn SEa. 32. The defendant against ·whom publication is ordered, 
tiueh cases. or hi~ representa~ives, on application and sufficient causa shown, at 

any t1mc before JUdgment, shall be allowed to defend the action· 
and, except in an action for divorce, the defendant nr<aiust who~ 
publication is ordered, or his representatives may in like manner, 
upon good cause shown, be allowed to defend after judo·mcnt and 
within one year after the rendition of such jud~ment on °such terms 
as may be just, and if the defence be successfUl, and the judgment 
or any part tbereofbave been collected or otherwise enforced such 
restitution may thereupon be compelled as the court shall di~ect. · 

~11•encl'rkto SEc. 33. Whenever it shall appear by the return of the sher~ 
~~~~=~~ his deputy, or ~he person appointed to serve a. summons, that he 

b~ not se;ved 1t upon the defendants as prcsenbed in the tn·enty­
nmth sectwn, the clerk shall, at ~he request of the plaintiff, issue 
another summons, and so on unt1l service be had ; or the plaintiff 
may proceed by publication in the manner before stated, at his 
election. 

Prh<>eccdihng~ SEc. 34. When tho action is against two or more defendants nnd 
w ere t ere h . 1 
arc several t e Summons lS served OU one or more, bnt not all of them the 
llefendant• & ] • • rc .1 r 11 1 

1,art oiuy p mntlll may procceu as 10 ows: 
•errea. 1. If the action be a<rainst defendants jointly indebted upon a 

COntrn.ct, be l?U~y ~)l'OCeed against the defenuants scrvcu, unless the 
court oLhcrw1se dtrect i and if he recover judgment, it may :be en­
tered. against all the defendants thus jointly indebted, so f.1.r only as 
that 1t may be enforced against the joint property of all and the 
separate prol?erty of the defendant served, and if they arc subject 
to arrest agmnst the persons of the defendants served ; or 

2. If the ~ction be against the defcn~auts severally liaule, he may 
proceed agmost the defendants serveu, m the same mauucr as if they 
were the only defcnuants. 

J>roor or ecr· SEC. 35. Proof of the service of the summons and complaint shall 
,·Jcc. be as follows: 

1. If served by the sheriff or his deputy, the certificate of such 
sheriff or deputy; or 

2. If by auy other person, his amthrvit thereof· or 
3. In c~se o_f ~ublicatiou, the ~ilidavit of the p;·inter or his fore­

man or _h1s prmCJpal clerk, showmg the same; and an affidavit of 
a depos1t of a copy of the summons and complaint in tho post office 
if tho same shall have been deposited ; or ' 
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4 The wri Lten admission of the defendant. In case of service, TITLE:>, s. 
oth~rwise than by publication, the certificate, affidavit or aJ.mission 
must state the time and place of service. ~ mu. SGZ. 

SEC. 36. From the time of the sen·ice of the summons ancl com- ~~~;1~n~~~~: 
plaint i~ a_n ~ct~on at lmY, the court f'hnll be deemed to ha>e ac- ~-n acquir· 

quired JUrJsdwtwn, and to have control of all the subscqueut P!o-
cccilin<Ys. .A voluntary appearance of the J.efenuant shall be eqmv-
alent t~ personal service of the summons upon him. 

TITLE IV. 

OJ the Pleadings in .Actions of Law. 

SEc. 3~. Fonns of pleading inconsistent \vith tl!is act abolished. 
38. What pleadings are ai!O\vcd. 

Sr:c. 37. All the forms of pleading heretofore existing in actions r~rms' or 
at Jaw, inconsistent with t.ho provisions of this act, are abolished; ~~;·l;r~~~ t·· 
and hereafter the forms of IJleadincr rmd the rules by which the wi1 h. •h

1
·• net ' , OJ , Hh!lll Sh ~tl. 

sufti.cieucy of the pleadings 1s to be tletermmcu, shall be those pre- sj ll<~ l'b . ~u ; 
'b 1 b 1la l'b. 1113 sen eL y statute. :lOll. ' 

:SEC. 3b. 1l'he only pleadings on the part of the lJlaiutitf shall be; l'lrndin~s, 
1. 'l'be COmplaint j natn<S O ' 

2. 'l'bc demurrer; or 
3. The reply. 
And on part of the defendant : 
1. The demurrer ; or 
2. 1l'he answer. 

TITLE V. 

The Complaint. 

SED. 39. First pleading to bo complaint. 
40. CJomplaiot what lo contain. 

SEc. 30. The first plcacling on the part of the plaintiff~ shall be ~·>rat plcn•l· 

the complaint. ~~~~1,1 ~rnt.be 
SF:l'. 4:0. The compla,i.nt shall contain: c,.,nplnlnt, 

1. 'l'ue title of the cause, specifying the name of the court, and ;J~~ to con· 

the name of the county in which the action is brought, and the 4 Cvms. 2.1a. 
names of the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of the facts constituting the 2 com,. 1::2 ; 

cn.u
3
se ?fdaction,d'v-ifthhout uli~nfeeehl>?abry hrepe1ti~io~;~. 1 

. If 
1 

~ lf;~:~. 22i'r: 
• L\. cman o t ere e w 10 t e p amttu c mm~. t.1e re- u7•1; ss~nr. 

co,'cr.v of money, or damages be demandetl, the amount thereof w;,, •3\i. 
shall be stn.ted. 

TITLE VI. 

The D~J~nurrer. 

SEc. 41. 'Wl1on defendant may <l~rour. 
12. Demurrer must speci'ry ground of objoclion to complaint. 
43. Ho_w to proceed if complaint ue aruoodcd. 
4~. Ob~ocl~on when token by answer. 
4o. Ob;cct10o wllcn dee10cd wai;ed. 

SEc. 41 'rho defen<ln.nt mav demur to the complaint "''ithin the Whrn de· J • f~d~~~J 
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TITT.r. r. time required in the summons to answer, when it appears upon the 
-:thee thereof, either: 

\ rlcmur. s 1. 'I' !.tat the court has no jurisdiction of the person of the defen.d­
H · · m . ant, or the subject of the action; or 

2. That the plaintiff has not legal capacity to sue i or 
3. Thnt there is :mother action pe11ding between the same par· 

ties for the same cause i or 
4· 'l'hat there is a defect of l?artics, plaintiff or defendant; or 
5. 'rhat sev.eral causes of actwn have been improperly united ; or 
6. That the complaint docs not state facts sufficient to constitute 

a cause of action. 
nemlll'rer SF.c. 42. The demurrer sbnll distinctly specify the grounds of 
":~~~~~~,.,ei~ objection to tho complaint, unless it c;locs so it may be disregnrdcd. 
.~~(~~~~t.to It may be taken to the whole complaint, or to any of the n.llcgcd 
I~·~~· ~:i• causel' of action stated therein. 
u~"' t~ ;:;;. S:r-:c. 43. If the complaint be amended, a copy thereof shall be 
r~~f cv~ served on the defendant or his attorney of record, and the defend­
amwtlod. nnt c:h; 11 answer the same within such time ns mny be prescribed 

by the court, and if he omit to do so, the plaintiil' may proceed to 
obtain judgment as in other cases of failure to answer. 

o~~u1n :::iEc. ·.1:-f. ·when any of the matters enumerated in section forty­
b',:~,w~~cu one clo not appear upon the face of the complaint, the objection may 

be taken by answer. 
2.~~;u;;~""· SEc. 45. If no objection be taken, eithe~ by demurrer or answer, 
r1 wAived. the defendant shall be deemed to have wawell the same, excepting 
~ ~;:~;;: g~.; only the objection to the jurisdiction of the court, an.d the objection 

that the complaint does not state facts sufficient to constitute o. co.uso 
of action. 

TITLE TIL 

The Answe?·. 
SEc. Ill. Answer whnt to contnin. 

41. :\fay set forth ns many grounds of defence as exist. 
4 S. Demurrer as to somo causes of action, and action as to others. 
40. Slmm defcuce:s to bo stricken out. 

tnswor, SEC. l6. The nnswer of the defendant shall contain: 
~·!;~~ ~ l~~~~ 1. A specific dcnia1 of each material allegation of tho complaint 
i~~! ~~;!~: controverted by the defendant, according to his knowledg(', infor­
:; ~~nr. 1~; mation or bc1icf, or of any knowledge or information thereof suffi. 
t4¥:b.1~i: cient to form a belief. 

2. A pln1n and concise statement of any new matter const1tutin<r 
n. c kfence or set-off without unnecessary repetition. 

0 

D'lTcrcnt de- SEC. •.1:7. Tho ucfeudant may set forth by answer as many de­
knees illarb fences as he may have. They shall each be separately stated, and 

rnfcr to the causes of action which they arc intended to answer in . ) 

ncrourrtr t<> an) manner hy which they mny be intelligibly distinguished. 
!i~~~~;~~~;J SF.C'. 48. !Phe defendant may demur to one or more of several 
"""~eras to cansr>s of actions stated in the complaint, and answer the residue. 
~~~··tercu· SIW. 49. Sham and irrelevant answers unU. defences may be: 
·;~kkct~ "~~ ~tric~~cn ~ut <?U motion, and upon such tc1·ms as the court may in 
I Hill, f.~2; ItS LhscretlOn lml)OSe. 
4 How. 1 . ..:;· 
r,Q nr.6r.I);S 
:;anr. 78'J. 

. ) 
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TITLE VIII. 
Tl'rLI: 9. 

'" 

Of tAe Reply. 

8 0 50 Reply when put iu, wbnt to contain. 
E • 51: When' defondaut may movo for judgment on o.nswor. 

52. Demurrer to reply. 

SEC. 50. When the an~w~~ contain~ ~cw matter constituting a roc~~~'tnr'o~"J 
d f•011

ce or set·off the plmnt!IJ may, w1thm ten clays, reply to such t:arh. ltl; s 
C t • J h 11 · d b llarb. lZI ; S 

new matter, denying spee~fica lY. eac a. cgahon ?ontro\·cJtc y uow,ll. 

him according to bis knowledge, u~fonnatwn ot beh?f, or t\11) l.'"Uow­
ledge or information thereof snffiment to .form a belief, ancl he may 
allege, in a plain and conc~sc ma~ner, w_~thout unneces~~ry rcp~t~-
t ion, any new matter, not mcons1stet?-t w1th the complamt, constt· 
t uting a defence to such new I?atter m ti:e a~swer:; or he may ile· 
mur to the same for insufficiency, statmg m h1s demurrer the 
grounds thereof; and the plaintiff may demur to one or mo~e of 
several defences or sct·offs in the answer, and reply to the reSldu~. 

SEC. 51. If the answer contain a statement of new matter constl- J;;~J~nt n~~ 
tutl.n("f a c1cfencc and the Rlaint1ff fails to rer>ly_ or demur thereto I '""'' • fot 

0 < 1 , • judpmcn• on 
within the time J)rescl'lbec. by law, the \lcfendant may move rn llllsw~r. 
cour t for such ju gment ash~ shall ~c en~1tlc~ to upon such state­
ment, and if the cu:;e require 1t, a wnt of mqmry of damages may 
be issued. · 

SEC. 52. I f n reply of tbcylninti:!f to any defence set up by th~ ~-~~~rrcr to 

answer of the dcf~rH1ant be msuffie1ent, the defendant mn.y dcmm 
thereto, and shall state the grouucls thereof. 

T ITLE IX. 

General Rules of Pleading. 

SEO. 53. No pleading but complaint, nnswor, reply and demurrers. 
5.1. Yeriilcatiou of pleadings. 
65. liow to st:~tc nn account in pleadings. 
56. Pleadings lo bo construed liberally. . 
57. Irrelevant and redundant matter to be stnckcn out. 
58. Juclgroont<l bow ~o be pleaded. 
59. Conditions precedent, how to be pleaded. 
GO. Private statutes, how to be pleaded. 
St. Libel and slander, how slo.tccl in complaint. 
62. Answer in such cases. 
G3. Answer iu actions to recover property di~trainc.J. . 
G 1. \\'hen suveral causes of action may be united in same complnmt. 
G5. Allegation not denied ; whe~ to bo deemed true. 
66. Ka~uro or!\ material allcgatton. 

SEC. 63. Every p1cading shall be subscribed by. tho party or ~is Ptcaaw:;s. 
attorney, and, except a demurrer, shn.ll also be vcl'lficd by uffidav1t, 
as set forth in tho next section. . 

SEC 5-1 The Yerificatiou shall be to the effect thnt the same 1s •~n,·!lea1lnt!C~ , , . , oCr C3' gs. 
t rue to the know1cd("fe of the person makmg It, except as to matters 
statud on iuformnti~n and b<::lief, and as to those matters that he 
believes it to be true. The affidavit shall be made by the pnrty, or £San£. Ni. 

i f there be several parties united in interest, o.nd pl?adin~ together, 
by one of such •parties if he be within the county m :vh!ch the ac· 
tio1~ is brought, aud capable of making. the a.ffiu~mt, unlc:ss the 

. uct1on or defence be found~.:<l upon a wntten mstrumeut for the 
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~ pnyment of money only, nnu such instrument be in the possession 
of th~ agent or attorney, or if all tLe material allegations of the 
plcarling be within the personal know let1tre of. the UO'eut or attor­
JJey, in which cnsc the affidavit may also b~ made by ~uch agent or 
:ttt<?n ey. If. tLc .l :uty pleading shall not be within tLe eoun ty in 
wlncb tl;c act10n IS brought, such. pleading may be verified by the 
party, h1s agent or attorlley, or by any p<::rson having a knowledge 
of the facts, and when the affidavit shall be mr.dc by any other per­
son than the party, he shall set forth in it his knowlcdrrc or the 
grounds of his belief on the subject, and the reason why it is not 
:r:1adc by the party. When a corporation is a party, the verifica­
tion may be made by.an_y officer ,t~ercof, and when ~he territory, 
or any oillt;er thereof m 1ts be~alf 1s a. party, the Yeniication may 
be made by any person acquamted w1th the3 facts. 'T'ho verifica­
tion may be omitted when an admission of the truth of the nlleea­
tions _might subject th~ party_ to. prosecution for felony. And bao 
plead1nq- shall be use~ In a cnmmal prosecution against the l_.)arty, 
as proo~~f a fact admttted or alleged in such pleading. 

~~~t h"" SE~. Do. It shall not ~e neces~>ary for a party to set forth in a. 
pl.:?ad10g, a copy of the lDstrument of wr'tin()', or the ilew~ of an 
ac_connt ibercit, .~llcgccl, but unless bo illo a ~'eri:fied copy thereof 
w1th s~ch_ plt'~'l ·hng, and serve tho sarne on the adver;:;e party, he 
sha.ll wttbm ten clays after a demand_ thereof in w:r.iting, deliver to 
the advel'i:'e party, a copy of such mstrument ofwritinrr or the 
items of an account1 verified by his own oath, or that of Eis agent 
or attorney, t~ t~c cff~ct that he Lelie>es it to be true ; or be pre­
cluded from glVmg ev1dence thereof. The court, or a judhc there­
of may order a furth~r account when the one cleJiyere? is defective, 
and the co·u:t may m all cases order a. bill of partiCulars of tLe 
claim of either party to be furnished. 

~~~:~~~~u- SE_c .. 56 .. In the e?ustructio!l of a plea din~ for the purpo!'o of de­
ea. tennunn~ 1ts effect, 1ts allegatwns shall be hbcrally construed with 

a. view of substantial justice between the parties. ' 
1''rl'lemnt & S ' ' -7 If · · 1 t d d t b · d · redu:>dnnt • ~c. o . 11'1? evan or re un . au matter e mserte m n. plead-
!:;~~;~~" nut. mg, It may be stncken ou~ on mot1on of a:ny pcrEon !lggricvctl thorc­
~~roc1~l; by t; ?-udihwthtchn the a~legattons off ahple

1
admg are ,sof1ItJde~nite or un-

cer am a e precLSe natureo t e c mrge or ce enco 1s not appa­
rent, the court may require the pleading to be m:1clc definite and 
certain by amentlmcnt. 

{.:J:;~~%ts.l1! SE:c. 58. In pleading a judgment or other determin!ltion of a 
court or officrt of specialjmisdictiou, it shall not be 11eecssary to 
state the facts conferring jurisdiction, but sneh judgment or deter· 
miration may be sttLted to have been duly given or made. 11' such 
allegation be controverteJ, the party tleatling shall be bouLd to 
estnblish on the trial the facts couferring jurisdiction. 

orconalttons SEc. 59. In })leading the performance of conditions trcccdent in 
pr.-eedent. . h . n. contract, 1t s nllnot ue necessary io state the fucts s owm•r such 

performance, but it may be stated generdly that the party dufy per· 
formed all the conditions on his part ; and if such alierration be 
COJ1lroyertcd, the party pleading shall be bound to estnhli~1 on the 
trialtltc facts showing such. performance. In an action or defence 

~now, lor. founded .upon an instrument fo! the paymeutof money only, it shall 
be suffimeut for the party to gtve a copy of the instrument, and to 
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1. t'· cis due to him thereon from the adverse party a spe· TITLE o. 
state tuat ucr . 
'fi 11 which he claJms. . d , 

Cl 0 sur I 1 a1·ng a private statute or a right dcnvc tucre- Privete st:Y 
SEC GO n p ca. ) b . t'tl l tates. £ it s1

1
.nll be sufficient to refer to such statute y 1ts 1_ e .a~( 

tb':day ~f,its passage, aud the court shall thereupon take JUdlCla] 

notice thereof. . l l · t h 11 t b ssary statement or 
SEC. 61. In an action for hbel or s. an~ er, 1 s a no· e ncce libelous mat-

t t in tho complaint any extnmnc factR, for thf' purpo~o of t•i! m 
~~~;~; the a

1
plication to the plaiutifr' of ~he defamator_'f ~atter c; ow. · 

f gh' h t 0 cause of action arose · but 1t shall be sufri.Cient to 
out o w 10 • ' d k · state ucnerally tba.t the same was publishe or spo -en concer:m~g, 
the Jktintiif; and if such allegation be con:trovertcd, the ylumhff 
sl.J.a:l be bound to establish on trial that 1t wns so pubhshed or 

sp~~· 6? In tho actions mentioned inlthe last section, the defend- ~~~t~. 
t m~y i~ his answer, allege both the truth of the matter charged 

: uefa.t~atory, and any mitigating eircumstan~cs,. to 1:cduco the 

Ou
nt of damarres · and whether he prove the JUStifica.twn or not, am o • . . . . U: 

he may give in evidence the mltJgatmg CITC'lm_s ances. . An"'"r or 
C!Ec 63 In an action to reCO"Cr the possesswn of property, d1s· dcre•uant in 
.... . . tb t I _, r dant or pcr~on by act!onstore­trained doing damao·e an answer a t 16 ue1en :> cover pro-

whose con1maud h~ ~eted, was lawfully possessed of the real p~o· r::aed. uls­

perty upon which the distress was mn.de, ancl that the proper~y d1s· 
trained was .. t the time doing damage thereon, shaH be good, Wlthout 
setting fo1th the tit1c t? ~uc.h rcal.twopcrty. . · Joinder of 

SEc. oJ. The plaintiff may un.tte several causes of actrou m the ~~~e. or ac-

s::unc co~pbint when theY. all ~nse outof · 
1. Contract, express or 1mplied ; or, 
2. I njuries, with or without force, to the person; or, 
3. Injuries, with or without force, to property; o1·, 
4 Injuries to character ; or, 
5·. Claims to recover real property, with or without damages for 

wiLhholdi:ug thereof, and the rents and pro.fit:s of the. same; or, 
6. Cl::.ims to recover personal property, With or w1thout tlamagc 

for the with1olding thereof; or, 
7. Claims against a trustee, by virtue of a contract, or by opera-

tion ofhw. 
But the c.'luses of action so unitcd1 must_ all belong t~ one only of 

these classes, and must affect all the parties to the actwu, and not 
require Uiffcrent pl::tCCS Of trial, an~ IDUSt be separatcl_y ::>tated. , Allcgati 0 

SEc. G5. Every material a1lcgat10n of the comp~amt, not ~pem- not denied, 

fieally controverted by the answer, and every matcnal a1lcgat10n of ~:.;~d 
new matter iu the answer, not spcci~cally controverted b! there-
ply, shal1, for tho purposes of the aet10n, be :taken as true, bnt the 
illegation of new matter in a reply shall not m ~~y respect con~lndc 
the clefcnrln.nt, who may on the trial countervail It by proofs, etther 
in direct denial or by way of ~voi~ance. . . . MaMi&l ru-

SEC. sa. A matcrw.l allorratlon m a plendrng 18 one esscnbnl to legation. 

tho claim or defence, and ,~bich could not be stricken from the 
ple11.ding witL.out leaving it iusu.fficicnt. 1 
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TITT.E 10. 
= 

CIVIL ACTION'S. 

TITLE X. 

Mistal.:cs in Pleadings and Amendments. 

Sl:':c. 6'7. :l>{nterinl.varian.ces, how provided for. 
68. Immnt~nal Yannnces, how provided for. 
GO. What to be deemed n mnterial variance. 
'10. Amendments of courso. 
71. When n party may plc,ld over, al'l;er decision on demurrer. 
72. Amendments by thw court. 
".3. Amendments after demurrer. 
'74. Suing n party by a fictitious name, when allowed. 
'i 5. No error or defect to bo regarded unless it aft'ects substantial rights. 
'iG. Supplemental complaint, answer or reply. 

Mo.t.crw vn- SEc. 67. No variance between tho allegation in a pleading and 
rlauc~•,howth flJ-llbl d '1] 'h f"~~~c~~~r. e pr00 S i.U 8 ( eel?e ~Htt?rlU , I Un ~ lt. .aVe n;ctual.ly misled 
&nr. · 421~ tho adverse party to 1.ris preJUdiCe, 111 mamtammg h1s action or dc-
719. fence upon th~ merits. 'Whenever it shall be alleged that a party 

has been so misled, that fact shall be proved to tlie satisf:\ction of 
the court, and in what respect he has been misled· and thereupon 
the court may order the pleading to be amended t~pon such terms 
as shall be just. 

~nterlal SEc. GS. When the variance is not material as provided in the 
va.rmnccs, l . . ' 
how pro,·ld- ast scctton, the court may drrect the fact to be found accordinCY to 
cd ror. th 'd d · di d · 0 

G lhrb. aos. e ev1 encc, or may or er an 1mme ate amen ment1 mthout 
costs. 

Wllat to be SEc. 69. When, however, the allc~ation of the cause of action or 
dccmeda.va- d fi t h ' h tl . f. d' . d . rlnnce. .e encc o w I? ue proo lS u:ec~e 1s unprovc , not m some par-

tlCula.r or partiCulars only, but 11~ 1ts en~ire. scope and me::miug, it 
shall not be deemed a case of vanance w1thm the two last sections 
but a failure of proof. ' 

!;:':;;:~nts SEC. 7q. Any plcadincr ~ay be on~ amended by the party of 
course, w1thout cos~ and w1thout pr~Judice to the proceedings al­
r~o.dy ~ad, at any t1mc before the perwd for answering it shall ex­
pLtc ; m such c.'lSe, a copy of tho amended pleading shall be served 
on the adverse party. 

!:;n ~f.:1a Sr:c. 71. After the decision upon a ~emurrcr, if it be overruled, 
over. and 1t appears that such demurrer was mterposed in O'OOU faith the 

court may in its discretion allow the party to plead o~·er upon ~uch 
terms as may be proper. If the demurrer be sustained either party 
~ay amend any pleacHng demurred to, upon such ter~s as may bo 
JUst, and he shall serve a copy of the same as amended, on the ad­
verse party, within such time as may be prescribed by the court. 

Am1ndmcnts S.r:c. 72. The court may, before or after J.UtlO'ment in furtherance 
by lbc courl f · · d 0 

' ' · ? JUStlcc, an on such terms as may be proper, amcml :my plead-
mg or procee~ling, b_y: addin~ or striking out the name of any party, 
or by concetmg a m1stake m the name of a party, or a. mistake in 
any other respect, or by inserting other allegations mn.tcrial to tho 
case, when the amendment does not change substantially the elrum 
or defence, by conforming the pleading or proceedin"' to the facts 
proved. o 

Amcndm~nt SEa. 73. Ths court may likewise in its discretion and upon such 
Mler demur- t , , b · I ' ' 
rcr. Cl ms a.s may e JUst, all~w an. a~swer or reply to be made, or other 

act to be do!le after the ume lim1~d. by this act, or by an ordC'r en­
large such time ; and ma.y also, m 1ts discretion, and upon such 
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ny be J'ust at any time within One year nftel' notice T!TL'E 11. 
terms as m.. ' h d. = = 
h ·eof. relieve a party from a judgment, ~rder, or ot er proc~e mg 
tJ.~n ~gainst him through his mistake, madvcrtence, surpr1se, or 
excusable neO']cct. f 

s~c. 74:. When the plain till' shall be. ignoran~ of the nam? o a ~~~ ":r ; 
d fi nd·>nt such defendant may be dcstgnated m any rlcadmg or tlc~ltlou• 

C e " ' h his h 1 b d' onmc when rocceding by any name ; and w en true names a e lSCOV· auo..-ca. 
~red the plcadiug or proceeding may be amended ac?ordiJ~gly. 

SEC. 75. The court shall, in eyery stage of ~n actw?, d1sregarJ r,r:.~ding In 

Y error 01' defect in the plcadinb<!S or r)roeced. mgs which shall not when to be an d . d dl!regnrdcd. 
afl'ect the snbstautialrights of the adverse party; an no JU gment 4Darb. 243. 

shall be reversed or affected by reason of such error or defect. 
SEC. 76. The plaintiff and defendant respe~tiycly, may be allowed ~.~rrtcm:.;,. 

on motion, to make a supplemental complalllt, answer, or reply, al- ~;,?~~~rrc~~ 
lerrino· facts material to the case, oecUl·rmg after the former com- 11 now. m; 

o o 4 Barb. 1>41. 
plaint, answer, or reply. 

TITLE XI. 

Provisional Remedy by Lkrest and Bail. 

SEC. 'l'l. Arrest on civil process. . . . . 
'i 8. \\hen dctl:mlaut may be arrested m Civil action. 
~!l. Order ofnrre:st, \..y whom made. 
80. Affidavits to obtain order. 
81. Seeuri~y by 1Jlninti!fbefore order of arrest. 
82. Order, when made, aud its fo~m. . , 
83. Affidayit and order, to be delivered to aherill, nnd copy to defendants. 
8·1. Arrest, how made. . . 
85. DeftJndant to be discharged on bail or depos1tc. 
86. Bail, how given. 

S'l SS. Surrcn•ler of defendant. 
' 89. Bail, how proceeded against. 

90. Bail, how· cxonemted. 
91. Sherill; when to file order of arrest an<l undertaking. Plaintiff must except to 

uudertak.ing within ton days. . . . 
L- 92. ~otice of jlllltification. Now undortakmg, 1f other bail 

!l3. Qualifications of bail. . 
91, 95. Justification and nllowanco of bail 

96. D.:posit of money with sucrin: 
97. P:IYmcnt of monoy by sborifi' into court. 
98. Substituting bail for deposit. 
99. :Monoy deposited, how applied, or ~isposed of. . .. 

100. Shel'itl' when liable as bail; and h1s discharge from ltability. 
l 01. Proceedings 011 judgment against sheriJL 
102. :Bail li'lule t.o sheriit: . 
103. Fees of ~heriff for keepiug prisoner; and liability of plainbfl' therefor. 
104o. Pril!ouer may be discharged on plaintiff neglecting after dewaud, to pay sber-

ifl's fooa. . . 
105. Motiou to vacate order of arrest, or reduce bail; and atlidav1ls on mot1on. 
106. Order of arrest when vacnted; boil when roducod. 

SEC. 7!. No person shaH be a:rrested. i_n an action at law, except ~~~~~roce~~ 
ns prcscr:bltl by this act but this prov1s1on shall not apply to pro-
ceedings for contempt. 

1 

• 

SEC. 78. 1'he defendant may be arrested as hereinafter prescnbed ~~~~~nt r:a'; 
in tlle followiu.g cases : . ~n::;~~o~ 

1. I n an aettotl for the recovery of do.mages on a cause o~ act10n 
uot arising out of contract, when the <lefendant is not a res1den~ of 
the territory, or is about to remove therefrom, or when the actwn 
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TITLE 11. is for a wilful inj ur.x to person or to property, the defendant. know­
ing the propcTty to belong to ::mother. 

2. I n an a.cLion for the recovery of money, or damages on n cause 
of action arising upon contract, express or implied, when the de­
fcmlant is about to depart from the terriLory, with intent to defraud 
his creditors. 

3. In an action for a fine o~ pen.alty, or for money or property 
embezzled, or fraudulently m1sapphed, or converted to his own use 
by a public officer or oiJ?.cer~ of a corpora~ion, or an attorney, factor, 
broker, agent or clerk, m the course of h1s employment as such ; or 
by any other person in a :fiduciary capacity, or for misconduct or 
neglect in office, or in a professional employment. 

15 IIow. 14~ 4 In ti to th · f l 8'li; 3 sanr: . an ac on recover e posscss10n o persona property 
7oi. unjustly detained, when the property, or any part thereof has been 

concealed, removed, or disposed of, so that it cannot be found or 
taken by the sheriff, and with intent that it should not be so found 
or taken, or with the intent to deprive the plaintiff of the benefit 
the reo£ 

11 rrow. U3; 5. When the defendant ha:' been guilty of a fraud in contractin<T 
8 Darb. 169· Lh~ debt, or i!lctming: tho ~bligntion for which the action .is bronghf, 

~r m conceahn~ or d1spo~wg of thc_property, for the taking, deten· 
twn, or converston of whiCh the act10n is brought. 

~- When the defenJ!l-nt .has removed or disposed of his property, 
or 1s about to do so, w1th mtcnt to defmud his creditors. 

28anf. 729· . _l3ut no female shaH be arrested iu any action, except for a wilful 
lilJnry to person or property. 

~~~r or ar· S~c. 79. An order for tho arrest of the defendant shall be ob-
tained from a j uclgo of any tlistrict court in this territory. 

~":""obtain· . SEc. 80. The ord~r may be m?-d~ .when it shall appear to the 
JUde~' by the afficbv1~ of th~ plamtrff, or any other person, that a 
sullictent cause of nctwn ex1sts, and that the case is one of those 
mentioned iu seci~~n seventy-ci~ht, which affida1~it shall be sup­
ported by the add~ttoMl nilklavtt of so~c oth~r disinterested per­
s~m, t.hat the c~sc 1~ one of th~se ment~o_necl m section scventy­
etght. . The affidavtts shall be ettber postttve, or upon information 
or ?ellef, they shall state the :fiwts upon which the information and 
behef are foun~c<.l. If an order of arrest be made, the affi\lavits 
shall be :filed wtth the clel'k of the court in which the action is 
brought. 

~~Nl. by SEC. 81. n.eforc ma!.~ng the order the judge shall require a '>nit-
ten unclcrtak10g on the part of the plaintiff with or without sure· 
ties, to the eft'cct that if the defendant recover judgment the plain· 
tiif will pay all costs that may be awarded to the defend~nt and all 
damages which he may sustain by reason of the arrest, not'excccd· 
iug the sum specified in the undertaking, which shall be at least 
t~v? h.undre<l doll!lrs. If the undertaking be executed by the plain­
ttfi w1thout sureties, be shall annex: thereto an affidavit that be is a 
resident and householder, o~ free~older within the territory, and 
worth double the sum spee1fied 111 the undertakina over all his 
debts and liabilities. 

01 

~g when SEC. 8~ . '11he order may b~ ma~e to accompany tho summons, or 
at a_n:y ttme afterwards before JU~lgment. I t shall require the 
sbenfr of the county where the defendant may be found forthwith .. 
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to arrest him n.nd hold him to ba~I in a specified sum, and to retu~n TlTL'flll. 

the order at a time therein mentwned to the clerk of tho court m 
which the action is pending. . 

SEC. 83. The afll.davit and order of arrest shall be L~ehvcred .to ~i;;~~;;t ~ 
the sheriff, ·who upon arresting the defendant shall dchver to him or<lcr. 

a copy thereof. . Arrr•t :s J 
SEC. 8!. The sherifl' shall execute tho order by arrestmg the de· n. 1;2: 

fendant, and keeping him in Cuiltod,y uutil discharged ~y lav1. 
SEC. 85. 'T'he defendant ::1.t any time be~o1:e exc~utron, shall be ~~~~'1f~tbc 

discharged from the arre.st, cit~er upon gtvmg ba~l, or _up.on d~· d!~cbnrg~u. 
positing the amount ment10ned m the order of arrest as piovHleclJn 

' this act. . . . . n .1 bow 
SEC. 86. The defendant may g1ve ball, by <;:at~s~ng a wntteu un· l;i~~;1 , 

dcrtaking to be cxecu~ed in ~avor of the P.lamttff by two or more 
sufficient sureties statm(l' theu places of res1dence, to tbc e!Tcct that 
the defendant sh~ll at all times render himself a~enablc to the pro· 
cess of the court, during the pendency of the. actlo~, an 1 to such as 
may be issued to enforce the judgment th~r~t_n, or 1f he. be arrested. 
for the cause mentioned in the fourth subdlY1Sion of s~ct10n scveu.ty· 
eight, au undertaking to the same effect as that prov1ded by section 
one hundred and twelve . 

SEC. 87. At any time before a failure to co~p]y "?th the un~ler· ~~~:~~~~~-or 
takiua the bail may surrender the defendant m then cxoncratwn, 
or hc0~ay surrender himself to the sheriff of the county where he 
was aHcsted, in the following manner : . . 

1. A certified copy of the bail shall be dehvered to the shen:Cf, 
who shall detain the defendant in his custody thel'eon as upon au 
order of arrest, and shall by a certificate in writing acknowledge the 
surrender. . .. , 

2. Upon th~ production o~ a ~opy of the undertakmg an~l shcrtf! s 
certificate, a JUdge of the dtstnct court may .npon n. notiCe to the 
plaintiff of eight days, with a coJ>Y of the certificate, order that tbp 
bail be exonerated, and on filing the order and th? pnpet'>~ usecl "!1 
said application, they shall be exonerated accorchngly. B~t th1s 
section shall not apply to an arrest f?r cause mentt?ned m the 
fourth subdivision of section seventy·mght, so as t? d1scharge ~he 
bail from an undertaking given to tho effect prov1dcd by sect10n 
one hunched and t'velvc. 

SEc. 88. For the purpose of surrendering the defendant, the baillb· 
at any time and place, befor7 they a.1·c ~nal~y charged, may t~em· 
selves arrest him, or by a written authonty, mdo~ed on a cert1ficd 
copy of the undertaking, m::1.y empower t.he shcnff or any other 
person of suitable age and discretion to do so. . . 

SEc 89 Iu case of tlle failure to comnl)' w1th the undertakmg, nan, ho" ·. · . ~- pr,,cccde« 
the btnl may be proceeded agmnst by act1?n only. ogoiuoL 

SEc. 90. 'l'he bail may be exonerated m~her ?Y the death. of the ~~~~_cxoner· 
d~fendant or his imprisonm_ent in the pem~enttary, or by his legal 
d1seba.rge from the obligatton to render b1mself amenable to the 
process, ot· by his surrender to the sheriff of the county where he 
was arrested, in ex.ecution thereof within twenty days after the 
commencement of the action a<Taiu~t the bail, or within such fmther 
time as m:lJ' be granted by th~ court. 

S n1 UT' 1 · h · . . d h h h . · ff Or<ler of •r· EC. il • YV l t )lU t e ttme hm1te for t at purpose, t C S Cll rt.::~t, lllldcr· 
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_ _TITw 11. shall flle tho order of arrest in the office of the clerk of tho court 
in whiuh t~u action . is pending, with his return inl1orsell thereon, 

:~h'.f·~~~~~ together WlL~ a ccrtJfied copy of the undertaking of the bail; or if 
plalntllf tho dcfcndnnt. be arrested, and bail be not given he shall file a cer· 
::;u·~~~d~~~f.~ tificd copy of the order of arrest with his returd indorsed thereon. 
~~~~~~!~hln The J?laintil'f, within ten qays th~reafter, may servo upon the sheriff 

a uot10o that h? does not accept the bail, or be shall be deemed to 
have acecrted lt, and the sheriff shall be exonerated from liability. 
If no notice be served within ten days, the ori<Yiual undertakmrr 
shall be filed with the clerk of tho court. 

0 0 

~~~~~~~on. SEc. 92. Within .ten days after the receipt of notice, tl1e sheriff 
?r ~efen~ant may give to the plaintiff; or his attorney, notice of the 
J ustificat10n of the same, or othe1· bail (specifying tho places of rcsi· 
dence of the latter,) before a judge of tho district court or the clerk 
of the court. in which the action is pending, nt a speciflcu time and 

, place, the tune to be not less than ~ vc nor 1uorc than ten days 
~~iin~~';}'cr· t~ereafter, except by consent of part1es. In case other bail be 
other bail. g1v~n, t~cre sh~ll be a new undert:tking in the form prescribed in 

sect10n e1ghty-scr. 
Quaunca· SEC. 93. The qualifications of bail shall be as follows: 
Uonsofball. E h 

1. ; ac of them shall be a resident of the territory; but no 
counscJlor or attorney at law, sbcrijf, clerk of the district court or 
oth.cr officer of such court, shall be permitted to become bail iu ~ny 
actiOn. 

2. Each of them shall be worth the amount specified in the order 
of a~rcst, .or t~e amount to wbich the order may be reduced as 
proYld~d m th1s act, over and nbovc all debts and liabilities, and 
exclusn·c of property .exe.mpt .from execution; but the judge or 
c~crlc o~ th? court on JU~tJilcatlon may allow more than two sure· 
ties to _JttstJfy severally m amounts less than that expressed in the 
O~'dcr, 1~ the whole justification bo equivalent to that of two suffi-
m@tb~. · 

Jusuncauon SEC. 94. ]'or the purpose of justification, each of the bail shall 
orbwl. atten~l bcfo~·c thojudg? or clerk oftLo court, at the time and place 

mcnt10ncd 111 ~11~ not10e, .and ?'lay be examined on oath, ou the 
part of the plat:1tdf,. to~chm~ lus sufficiency, in such manner ns the 
J~dge or clerk m h1s d1scr~~on may think proper. The exaroina· 
tton shall be reduced to wntmg and subscribed by the bail if re· 
quired by Lbe plaintiff. 1 

.\llowcwccor SEC. H5. If the judge or clerk find the bail sufllcient he shall 
bc.ll. tl . t" h d -1 . • l ' annex 1e exammn. ton to t o un eri<wcmrr, me orsc his allowance 

the~·cou, and c!luso. them to be filed with the clerk of the court in 
w bJCh the Mtwn .JS .b:ought; and the sheriff shall thereupon be 
exoocmtcJ from hab1lity. 

~~~oh!::: . ~Ec. 96: The d~fen~1ant may a~ the time of his arrest, instead of 
givmg bml, depos1t w1th the shcnff the amount mentioned in the 
order. If the amount of th~ bail be reduce~ as provicleL1 in this 
act, ~he ~lefendant may ?eposlt suc.h amount mstead of gi. ving baiL 
In cJthcJ . case the sheriff shall gtvc the defendant a certificate of 
the depos1t made, and the defendant shall be uischarged out of 
custody. 

~~.~~~:n\nb~ SE~. 97. The sheriff shall immediately after the deposit pay the 
courl. same mto court, and take from the clerk rece~ving the same two 

; 
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certiDcatcs of such payment, the one of which he shall deliver or 'l'tnE u. 
transmit to the plaintiff o~· his a~torney, and the other to the de­
fendallt. For any default m mak.mg such payment, tl~e same pro­
ceedin(Ys may be had on tbc officml bond of tho sheriff to collect 
the su~1 deposited, as in other cases of delinquency. 

SEC. 98. If money be deposited, ns provided in the last two Substitution . d . "(j d . .b d or ball for sections bail may be gtven an J ust1 IC upon not1ce, as prescn e deposit. 

in secti~n eighty-six_, at any ~im~ bc~orc j':'-dgmcnt and on the 'fil-
ing of tLe undertaking and JUShficn.tJon w1th the clerk, the money 
deposited shall be refunded by such clerk to the defendant. 

SEC. 99. When money shall have b?en so deposited, if it remain ~;~~.how 
on depoffit at the time of an order or .JUdgment for t?e p~yruent of 
money to the plaintiff, the clerk .shall, under the dn·cct10n _of ~he 
court, apply the same in satisfitctJon th~reo~ and after sat1sfymg 
the j udgment shall refund the surplus, 1f any, to the defendant. 
If the judgment be in favor ?f the defenda~t\ the clerk ~hall refund 
to him the whole sum deposited and remmmng unappl1ed. 

SEC 100 If. after beina arrested the defendant cscadie or be ~bcrlff ><h~n 
• • 1 < o '. I • • liablonobtul, 

rescued the sheriff shall be liable as bml; but he may 1scharge his dis· 

bimself
1

from such liability by the giving and justification of b<Lil at fi~brF;Vrom 
any time before juJgmeut. . . 

SEc. 101. If a judgment be rcc?vered agamst the shcnff up?n !';~~;~!~g~­
bis liability as bail, and an ex.ccut10n ther~on be returned unsat1~- riU". 

fied, in whole or in part, the same proceedmgs may be .bad on ~1s 
official boud for the recovery of the whole or any defiCiency, as m 
other <:a!'lCS of delinquency. 

S1~c. 102. 'l'he bail taken upon the arrest, shall, unless. they !l,~~~~~blc to 

justify, or other bail be giv~n or justified, be ~iab1e to the sbenff by 
action for any damages wh10h be may sustam by reason of such 
omission. 

SEc 103 Tho fees which shall be a11owed to the sheriff for the ~htr•• r<~t,ro!r ' • • d d b ,.ecp!ug pr -
food and maintenance of any defendant arreste un cr t c pro- souer . 

visions or this act shaH be at the rate of one dollar and twcnty·five 
cents per day fo; every day that the ucfendant shall remain in 
custody; and the pJajntiif shall be liable in the first instance for 
suuh fees, aud if required by the sheriff, shall pay the same weekly 
in advance; and such fees so J.Jaid shall be add eel to the costs 
tax.. ·d or accruin<Y in the case, and be collectcu as other costs. 

SEc. 10-!. If the plaintiff shall neglect t6 pay tho fees mentioned ~~·c,~.:-.:-~:ay­
in the last preceding section for t11l'cc days after a d~mand of pay- ~;n~~~fn~f~~ 
mont, the sheriff may discharge the defendant out ?f custody. 

S.c. 105. A defendant arrested may, {tt ::my tunc before the brouon tQ 

· ·~ · fb ·1 ] h · l b .1 tl d tb vacaleordcr J USthlCUtiOn 0 Ul 1 npp 'j to t C J llCtgC W 0 rnauo lC Or 7r, Or !3 of arrest, 4 
cou_rt in which the action is pending, upon reasonable nottee to t~e rrow. 288 · 

plmntilf, to vacate the order of arrest, or reduce the nmount of ba1l. 
If the application be macle upon affidavits on part of the defenda~t, !!i~~:.;~ ~~ 
but not otherwise, the plaintilf may oppose the same by affidavits R., 100. 

or other proofs, in addition to those on which the order of arrest 
was made. .. 

SEc. 106. If, upon such application, it shall satisfactorily appear ?:.~er o~:~~ 
that there was not StTfficient canso for the arrest, the order shall be vacated: 

d "f · · r · b h b ·1 fix d baHwhenre-vacate ; or 1 1t satlSLaetonh' appear t at t e !\1 was e too duced. 

high, the amount shall be reclucecl. 
6 
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TITLE 12. 
TITLE XII. 

Provisional Remedy frrr the Olaim ancl Del~very of Personal PToperty. 

SEO. 10~. 
108. 
109. 
110. 
111. 
112. 
113. 
114. 
115. 
116. 
117. 
118. 

Dolivorr of po:sonal property, wltou it may bo claimed . 
.AIDd!Wtt and 1ts requisites. 
Rcqui.sition to sheril'l; to take and deliver the property. 
Secunt,Y on part of the plaintifl' and justification. 
Exceptton to sureti~ and proceedings thereon, or on failure to except. 
Defe.ndan~ when entitled to re·dclivory. 
J'ustlficatton of defendant's sureties. 
Qualification and justification of sureties. 
Property, how taken when concealed in building or inclosure. 
Property, bow kept. 
Claim of property by third person. 
Notice of affidavit, when and where to be filed. 

Delivery of SEC. 107. The plaintiff in an action to recover the ·possession of 
personal l . 
property, persona property, may at the trmc of issuing the summons or at 
when It IIUI)' allY t' b fi ' 1 . h . d' d 1· 1 
be claimed Ime e me answer, c aim t e 1mmc mte e IVery of such pro-
12 Barb. 347: perty as provided in this chapter. 
:{!~~f~1.113 SEc. 10~. ~ben a delivery is claimed, an affidavit shall be made 

by the plamtlif, o~ bl s<;>me one in his behalf, showing: 
. L That the _P~amti.ff 1s th~ owner of the _property claimed, (par­

tiCularly des~nbmg It,) or. IS lawfully ent1tled to the possession 
there~f by vu'tue of a special property therein, the facts in respect 
to whlch, shall be set forth. 

2. That ~be property is wrongfully. detained by the defendant. 
3. The alleged cause of the detcntwn thereof. acccordinCY to his 

best knowledge, information and belief. ' 0 

3 
n ow. 

297
· 4. That the same has not been taken for a tax assessment or 

.fine, purs.uant to a statute, or seized un.dcr an exec~tion or attach­
ment ag:unst the property of th~ plaintiff, or if so seized, that it is 
by statute, exempt from such seizure; and, 

5. The actual value of the property. · 
~e~1~!~~~~o~., ~~0. 109. The plaintiff may thereupon, by an indorsement in 
take anu de· wntmg upon the affidavit, require the sheriff of the county where 
~;~:;,.. pro. the property claimed may be, to take the same from the defendant 

and dehver it to the plaintiff. 
~~ur~~L 00~ ~;EO. 110. U po~ the receipt of the affidavit and notice, with a 
the plt\latitr wntten undertakmg, executed ~ two or more sufficient sureties 
nndJusWka- d 1. th h 'if. h 1 
uo11. 1s approve vy c s en , to t e e 0ct that they arc bound in double 
~veg~b.~~o: t~c value of th.e property as stated in the affidavit, for the prosecu-

~IOu of the actwn, for thercturn of the property to the defendant, 
1f return thereof be adjudged, and for the payment to him of such 
sum. as may, for a~y cause, be recovered against the plaintiff, the 
~h~nff s~all fort.hw1th. take the property described in the affidavit, 
~f ~t be. m the possess1on of the defendant or his agent, and retain 
1t m hiS custody. He sha~ also, .without delay, serve on the de­
~e~dant a. copy of. the a:ffid:l.Vlt, n?tlce and undertaking, by deliver­
me the same to him personally, If be can be found or to his aacnt 
fl·om whose po.sscssiou the property is taken ; or, if neither ca~ be 
found, by leavmg them at tile usual place of abode of either with 
s~me person of suitable age an~ discrctio?-; or, if neither ha~e any 
known place of abode, by puttwg them m the post office directed 
to the defendant at the post office nearest to him. ' 
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SEC. 111. The defendant ma.y, within three d3:ys afte! the ser- TITLE 12. 

vice of a copy of the affidavit and undertaking, gtve notiCe to the 
oheriff that be excepts to the sufficiency of the sureties. If he fail E:<e~ptlon to 
"' 1 d h . d 11 J.· t' th suretles,and to do so he shall be c eeme to ave watve a OvJeC lOU to em. proceedings 

I b · h 11 · 'f t' • thereon or When the defendant excepts, t e suret10s s a JUStJ .V on no 1ce m on ranu~o LO 

like manner as upon bail on arrest. .A.~d the ~heri.ft' sb.all ?e re- except. 

sponsiblc for the sufficiency of tho su.rettes, until .the obJeCtiDn. to 
them is either waived, as above prov1ded, or until they shall JUS· 

tify or new sureties shall be substituted and justify. If the de-
fendant except to the sureties, he cannot reclaim the property as 
provided in the next section. 

SEC. 112. At any time before the delivery of the property ~o the ~~e:dan!n-
plaintiif. the defendant may, if be do not except to the sureties of tit1l•d to re-' f . . b b 'ff dchwry. the plaintill', require the return therco upon g1vm~ ~o t e s ~r1 a 
written undertaking, executed by two or more sufficient surct1es, to 
the effect that they are bound in d.ou~le the value ?f the property, 
as stated in the affidavit of the plamttff, for the delivery thereof to 
the plaintiff, if such delivery be adjudged, and for the pay !?lent to 
him of such sum as may, for any ca.use, be recovered ~ams~ t~e 
defendant. If a return of the property be not so reqUired w1thm 
three days after the taking and service of notice to ~lie ~efend3:nt, 
it shall be deliverecl to the plaiutjff, except as prov1deu m section 
one hundred and seventeen. 

1 • t ' t t] 1 · t=m Justl1lcatlon SEC. 113. The defendants suretJCs, upon a no ICe o 1e P am Ill or defend-

or his attorney of not less tha~ t~vo, nor more than six days, shall t~;·.s sure­

justify before a judge of the d1stnct court, or the clerk of the ~ourt 
in which the action is pendi?g, in the sa~.e manne~ as upon ba1l on 
arrest; upon such justificattOn, the shenff shall ?ehver the property 
to the detendant. The sheriff shall be responsible for the defend-
ant's sureties until they j ustify, or .until justification i.s comp~cted 
or expressly waived, and may retain t?e pr?pe~ty until th?-t ttme; 
but if they or others in thei~ place fml to JUStify at th~ t~me and 
Place appointed he shall deliver the property to the pJmntiff. . 

1 1· ' f · d h · · t' fi t' h-11 Quahflcatlon SEc. 114. The qua tficatwn o surettcs an t ~1r JUS I c~ 10ns ;.u andJusunca. 
be as prescribed by sections ninety-three and mncty-four 10 respect :J~~.or sure­

to bail upon au order of ru·rcst. 
SEc. 115. If the property or any part t~ereof be con.cealc~ in a r,~~r~~ken 

buildina or inclosure tbe sheriff shall pnbhcly demand Its delivery. when con-
o ' b ild' · 1 t \, cealed ln. If it be not uelivercd be shn.ll cause the U mg or lUC osure 0 ve building or 

broken open, and t~kc the property into his .possession ; and, if inclosure. 

necessary, he may call to his aid the power of b1s county. . . 
SEc. 116. When the sheriff sh'l11 have taken property, as ~u tb~s r,~~rt~~pt. 

chapter provided, he shall keep it in a se~~re pl~ce, and deliver 1t ll Denio, !it. 

to the party entitled thereto upon rece1vmg his lawful fees for 
taking, aud his necessarv expenses for keeping the same. 

S 1 • k 1. 1 · d b tb C13lmotpro­EC. 17. If the property ta. -en vc c aune y any o er p~son 1,my by 
than. the defendant or his agent, aud such J?Orson make affi~1avlt of thirdpusou. 

his t1tlc thereto, or his right to the possess10n thereof, statmg t~e 
grounds of such title or right aud serve the same upon the sherrff 
befoto the delivery of the property to the plaintiff, the sheriff shall 
not be bound to keep the property or deliver it to the J:>laiutiff, 
unless the plaintiff, on demand of hi~ or his agent, shaH indemnify 
the sheriff against such claim by an undertaking, executed by two 
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TITLE 1s. sufficient sureties, accompanied by their affidavits that they til'C 

eac~ worth dou))Jc. the value of the property as specifi~d i.n. t_be affi· 
dav1t of the plamtdf, over ancl above their debts and halnlltJCs, ex·· 
elusive of property exempt from execution, and freeholders or 
householders of the county. And no claim to such property by 
any other person than the defendant or his agent shall be valid 
against the sherift' unless made as aforesaid ; and n'otwithstanuing 
such claim, when so made, he may retain the property a reasonable 
time to demand such indemnity. 

Notice and SEc. 118. The sheriff shall :file the notice and affidavit with his 
~~!'"it' ana proceedings thereon, with the clerk of the court in which the action 
:~~e to be is pc~ding, 'l:ithin twenty d~ys !lft.er taking the property mentioned 

thcrem i or, If the clerk res1de m another county, shall mail or for-
• ward the same within that time. 

TITLE XIII. 

P1'01,;isional Remedy by Attaclm1ent. 
S:~:o. 119. When plainlill' may have property attached. 

120. Writ of attnchmeot, when and by whom graotcd. 
121. Afll.davit to bo at.tacbed to writ: undertaking by plaintiff. 
122. Wnt, to whom d1rected ~nd what to contain. 
123. What property may be attached. 
124. Writ, how OXt'cutcd. 
125. Proceedings when real estAte is attached. 
126. Third persons honng property, &c., of defendant in their possession when 

liable to plaiutifi: ' 
127. When certain persons must dcsi ~nate defendant's interest io corporation to 

~~ff I 

128. Perishable property must bo sold: other pro]Jer&y rotaioed to answer judg-
ment. 

129. \\hen sherilr may deliver properLy to defendant. 
130. Action upon undertAking when a defence. 
1~1. Sheriff, when t? summon a jury_ to try the right of property. 
132. Order of c:xnmm!ltjon, when to 1s~ue to persons oo' parties to suit. 
133. When plaintiff mny e::thibit interrogatories to garnishee. 
134. Garnishee to answer plointifi''s Interrogatories' under oati.J. 
135. Judgment against gnroishee, not final until final judgment Rf,"llinst defendant. 
136. Plaintiff may except to garnisi.Jco's answer. Answer, on what tcrme 

amended. 
137. Denial of answer by plaintiff: trial of issue : answer, when deemed true if 

not except-ed lo or denied. 
138. When judgment may be given against garnishee, nlthough hi8 answer be no~ 

excepted or denied. 
139. ITo1v gntnishee may discharge himself from linbility. 
HO. Debts not due defendant may lle attached. 
1'41. Costs between pbintilf and garnighco the samo as in other actions. 
1 t2. Claimant of att~~hed property may bo examined. 
1·13. Judgment, how satisfied. 
14·1. Satisfaction of attachment and return of property. 
145. Jud>,'l1lent for defendant nod return of property. 
116. Ilischnrge by unde1taking of nltacbment, and return of property. 
14. 7. Naturo of uudcrtnkiug by defcndaut.s. 
US. Defendant may move to vncnto attachment. 
149. Plni~lilf mny oppose motion by affidavit. 
150. Shcr•ff, wbon to return writ. 

When plain· SEc. 119. In an action for the recovery of money the I)laintiff. 
lilfmayllave t th t' f · . [ . ' 1 
dcr.odant'• a e 1me o JS::!Ulllg t 1e summons, or at any t1ruc afterwards, may 
k~Lc~t.y at7 have the p:r:opcrty of the defendnnt attached in the manner herein­
»arb. 636. after prescnbed, as a secur~ty for the satisfaction of such judgment 

as he may recover. 
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bEC. 120. A writ of attachment shall be issued by the cle_rk_of nnE 1:' 
the court in which the action is brought, whenever the plt•m~iff, 
hiS. aaent or attorneJ: shall make affi.dnvit that a cause of actiOn Wrtt or at-

, o . . • tachment, hy 
exists against such efcndant, speCifymg the amount of such claun whom grant. 

over and above all legal sct·offs, and the ~ature thereof, and that e<t, & when. 

as the affiant. verily believes, the defendant 1s either, 
1. A foreign corporation i. or . . 
2 That he is not a rcs1uent of th1s terntory, or has departed 

the1:efrom with the intent to delay or defraud his creditors, or to 
avoid the service of a summons; or 

3. That he has assigned, secreted, or disposed of, or is about_ to 
assign, secrete, or dispose of his_prope~y, or any part thereof, wtth 
the intent to delay or uefraucl hls credttors j or 

4. That the debt was frauuulently contracted. 
SEC. 121. The .affidavit required by the lru;t section shall be AffiutwlL to . . . h B c · hu att.1ched attached to the wnt upon 1ssumg t e same. e1orc cxec~tmg t<> ..-rit. 

such wTit the sheriff to whom it is directed shall require a wntten 
undertakfurr on the part of the I)laintiff, with one or more sureties, rn,Jortakl_os 

0 J. h by )>Uilntlll'. in a sum not less than two hundred dollars nor cxceecllng t e 
amount claimed by the IJlaiutifl', to the effect thai if the defendant 
recover ju<lgment the plaintiff wiD pay all costs that may be 
awarded to the defendant, and all damages which he may sustain 
by reason of the attachment, n~t exceeding the sum specified in 
the undertaking. 

SEC. 122 The writ shall be directeu to the sheriil' of any county warrnn~ to 
. . · d h ll · whmo <l~<ect 
1ll whiCh property of such defendant may be, an s a reqmre ed, uml what 

him. to attach aml safely keep all the property of such defendant to require. 

within his connty not exempt from execution, or so much thereof 
ftS may be sufficient to satisfy the _plain~ifl"s demand, t~e amount of 
which shall be stat ··d in confornnty w1th the complamt, together 
with costs and expenses. Several writs may be issued at the same 
time to the sherilts of dill'crent counties. 

SEC. 123. The rights or ~hares which the defendant _may ha_ve ~~;~~~~~o~~ 
in the stock of any corporation or company, together w1th them- &e, u.<t>wto 

· d b .1 h d r 1 d all nt"<chu'leut. terest and. profits thereon, all _e ts_une ~ue eJenc ant, an 
other property, real or personal, m th1s tern tory, of :such defendant, 
uot exempt from exccutiou, may be attached, an~ if jud~ment be 
recoveretl•against him, be sold or collected to satiSfy the JUdgment 
and execution. 
· SEc. 124. The sheriff to whom the writ is directed and delivered, ~~:~1e111~0"' 
shall execute the same without delay, us follows : 

1. Real property shall be attached by leaving with the occupant 
thcreo~ or if there be no occupant, in a conspicuous _place thereon, 
1t copy of the writ and affidavit certifie<l by th~ shenff. . , 

2. Personal property capable of manual dehvery to the shenir, 
shall be attached. by taking it into his custody. . 

3. Stock or shares or interest in stock or shares of any corpora­
tion or company, sh~ll be attached by leaving with the president 
or other head <_lf the same or the secretary, cashier, or managing 
agent th~rcoi: a copy of the' writ and afli<lavit, and a notice that t~e 
stock or mterest ofth'e defendant is attnchcL1 in pursuance of such wnt. 

4. Debts and credits, uncl other personal property not. capable of 
manual delivery, shall be attachetl by leaving with the person 
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TITI.E 13. owing such debts, or having in his possession or under his control 
such c.redits, or ot)Jer personal propcr~y, a copy of the writ and 
affidant, and a ?ottce that the debts owmg by him to the defend­
ant, or t.he credits and o~her personal property in his possession or 
under h1s control belongmg to the defendant, are attached in pur­
suance of such writ. 

The sheriff shall note on the writ the day, month and year when 
the attachment was made, and shall make a full inventory of the 
prop~rty attached, and return the same, together with the under­
talnog of the plain til; with the writ of attachment. 

PI' SEc. 125. If real. e~tate be attached. by virtue of ~ny writ of 
wh~r~edr~r.1 atta~hment, the sbcrrff shall make a certti:ied copy of sa1d writ and 
=~~'b~ed fs at.- of his ~·eturn thereon, and deliver it within ten days from the time 

of makmg such .att::chment, to the recorder of the county in which 
such l'eal estate 1s s1tuated, who sha1l :file and reco1·d the same in a 
book to b~ ~ept for that purpose in the recorder's oilice. When 
so filed w1tbm ten days, the same shall be and continue a lien from 
t~c time of making the attachnient, otherwise it shall be and con­
tmue. a lie~ from the time it is filed, on all real estate mentioned or 
descnbcd .m the return of the sheriff i~ s~ch county, u~til the same 
shall be d1scharged; a_nd w~en the sm~ h~n shall. be dlScharged by 
t~e order o_f the court m wh1eh the act10n 1s pendmg, or by satisfac­
tiOn of the Judgment rendered in the suit, it shall be the duty of the 
re~order, when requested, to record the satisfaction piece, or trans­
?npt of tb.e record of such order, in a book to be kept for record­
mg such hens, and_ he ~hall enter on the margin of the page or 
pages where the s:ud wnt and return arc so recorded a minute of 
such discharge or satisfaction. 1 

Liability or SEC 126 All h · · th · · third pera'n• • • • persons avmg 111 Clr possessiOn or under their 
~::~;solJ~ control, any cred1~ or other personal property belonging to the 
tendant. defe~dant, or owmg any debts to the defendant at the time of 

servt~e u~on th~m of a copy of the wTit, affidavit and notice, as 
prov1dcd m section one hundred and twenty-four shall unless such 
property be delivered up or transferred, or such 'debts' be paid to 
the sheriff, be liable to the plaintiff for the amount of such credits 
property or debts, until the attachment be discharrred or any juda~ 
ment recovered by him be satisfied. 

0 1 0 

~Ic~.;;:;gt SEc. 127. When the sheriff, with a writ of attachment a"'ainst 
lo1ms~ !" " the defendant, shall apply to any person mentioned in the tb1'rbcl and 
corpora lion fi th b ]' . . ' 
t~ be fllr- our su <!VISIOns of section one hundred and twenty.four for the 
ntShed. purpose o~ att~chin.g the pr?pert.y m~ntiol'!cd therein, such person 

shall furmsh h1m w1th a certificate dc!;Jgnatma the number of shares 
of the. d~fendant !n the stock of the corporation or company, with 
apy dividend or mcumbran~e thereon, or t.he amount and descrip­
tion of the property or cred1ts held by such corporation company 
or person for the defendant, or tl~e cl~bt owing to the

1 
defendant: 

If su?h person refuse to do so, or 1f h1s certificate or statement be 
unsat1sf~c~ory t? the plain~iff, . he may be required by :\n order of 
the cou1 t m wb1ch the act10n 1s brought, or a judge thereof to at­
~end before such comt or judge, and be examined on oath c~nccru­
I~g the same, as hereinafter prescribed in this chapter; and disobe­
d!Cncc to the order may be punished ns a contempt 

l:!ale of per- S 128 If . . 
ishnblc pro- EO. · any of the property attached be perishable, the 
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sheriff shall sell the same in the manner in which property is sold TITLEl~. 
on execution. The pr?ceeds thereof, an~ other property attached, 
Shall be retained by him to answer any Judgment that may be re- Jl!lrty,conee­

. . b d 1. d 'bed· h honoCdebt., covered in the action, unless 1t e . e 1vere over~ prcscn m t e &e. 

next section or unless sooner subJected to executiOn upon another 
judgment r~covered previous to the issuing of the wnt of attach· 
ment. D

1
ebts and credits attached may be collected by the shel'iff, 

if the same can be done without suit, and his receipt shall be a suffi­
cient discharge for the amount paid. 

S EC. 129. The sheriff may deliver any of the proper1 attached When sberiii . . . . h may deliver 
to the defendant or to any other person clmrmng 1t an m w ose property aL-

' d h' · · · t d takin tached to de-possession it was attache , upon IS gJVmg n. writ en uu er g rcndant. 

therefor, executed by two or more sufficient sm·~ties, engaging to 
re·deliver it, or pay the va1u~ thereof to th~ s?cr,.ttf, to wh?m exe­
cution upon a judgment obtamecl by the plamt1if m that act10n may 
be issued. 

SEC. 130. If an action be brought upon such undertaking ~~~r~akino; 
aO'!l.inst the princi1al or his sureties, it shall be a defence that the e.detencefo; 
b- h' h d ki · c.l'd t t th de!endan~ . property for w 10 t e un erta og was gwen, 1 no a e ~xe-

cution of the writ of attachment, belong to the defendant agamst 
whom it was issued. 

SEC. 131. If any personal property attached, be ela~med by a ~·~~ ~~~: 
third person as his property, the sheriff may summon a Jury to try mon Jury to 

the validity of such claim, and .the same p~oceedings shall b~ bad ~'ioP~1!1~~ or 
thereon with the Hke effect, as m case of seizure upon esecutwn. 

SEc. 132. Whenever the sheriff with a writ o[ attac~1ment .against ~~~~~~~ncx­
the defendant shall foply to any person mentioned m sectiOn one whco IAsued 

1 h f h · b _ 1 to lhlrd per-hundred and twenty· our, for t c purpose o atk'\C mg t e persontu sons. 

property therein mentioned, and such person shall deny that he has 
any pcrsonnl property of the defendant, or shall refuse to give tb.e 
certificate required io section ouo hundred and twenty-seven, or If 
such certificate be unsatisfactory to the plaintiff, he may be required 
by n.n order of the court in which the action is brought, or a judge 
thereof to attend ' before such court, or judge at a time therein 
stated, ~ot less than ten days thereafter, and be examined on oath 
concerning the same. 

SEc. 133. At any time after the a1low:mce of such order, and ~ter~gato­
before such person shall be required to attend, the plaintiff may ~~cc. gar· 

exhibit written allegations and interroE?atories touc~ing the pro-· 
perty, stock or credits of the defendant, m the possessiOn of or held 
by such person as garnishee, or debts owing to the defe~dant by 
him, and such garnishee shall be required to make full, duect and 
true answers to the same on oath. 

S£c. 13-±. On the clay when the g:.wnishee shall be required to Answer ot 

attend before the court or judge, he slw.ll exhibit on oath his answer garnishee. 

to the allegations and interrogatories of the plaintiff, unless for good 
cause shown a further time shall be allowed ; in default of such an-
swer, the plaintiff may take juugment by uefault against pim, or the 
court or judge may upon motion compel him to answer by attach-
ment of his body. 

SE?· 135. Su?h judgment by defaul.t may ~c proceeded on t~ !~~~~n;ar­
fiual JUdgment, m hke manner as in acttons agamst defendants, bu .. nishee. 

no fiual judgment shall he rendered against the garnishee until there 
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_:riTLl: 1!:_ shall be :final judgment against the defendant, and in no case for a 
~ greater amount than that sworn to by the plaintiff with interest and 

' costs. 
PlaintiOCmay SEc. 136. The plaintiff may except to the answer of any garni-
c:xcept to h r . ffi . d . f h h 11 garnishee·~ s ee lOl' msu CJency, au I t e same s a be adjud<Yed insufficient 
nnsl\'cr. the co~rt or judge may allow the garnishee to amend his answer, i~ 

such ~tme and on such terms as shall be just, or the plaintiff may 
take JUdgment by default, or move the court or judCYe to attach the 
body of the garnishee to compel a sufficient answer~ 

t:;u;,c; tr~~; • SEC. 137 .. The plaintiff n:ay deny the ans~ver of the garnishee, 
it not denic•t In whole or m }Jart, and the 1ssues shall be tned as ordioarv issues 
or excepted b l . iff ' " 
to. ctwe~n p .amt an~ defendant. If the answer be not excepted to 

or demcd, m such t1me as the court or judge may deem proper it 
shall be t.:'lken to be true and sufficient. ' 

~~~~~cnr~n- SEC. _13~. If by ·the answer not e~cepte? to, nor denied, or if 
~~::!b a~: upon tnal1t shall appear that the garmshec IS possessed of property 
swcr be not or effects of the defendant, or is indebted to the defendant the value 
excepted to f I 1r 'f 1 d · .I 
or denied. o sue 1 property or euects! or I t 1e e?t, bemg asccrtamed, judg-

~cnt may be r~ndcred ag::unst the garmshce for the proper amount 
m money, and m such case the court may make him a reasonable 
allowance for his trouble in answering to be paid out of the fund 
confessed in his hands. ' • 

~~~~co g,a;; S~c. 139. \Y"henever any property, effects, money or debts, be­
diocbarse longmg or owmg to the defendant shall be confessed or found by 
blm•elt from h . d ~ . . 1 

• 
liability be- t e court, J u gc or JUry, to be m the possessiOn of the CYarnishee he 
rore final , t t' b l' fi l . d d. h . b ' . judgment. ,nay a any 1me CLore na JU gment, 1sc arge h1mself by dehv· 

ring the same to the sheriff. 
~~~~~~nny nb~ SEc. 140. J?ebts not yet due to tho c~efcndant ma:y be attached, 
attached. but no executiOn shall be awarded agamst the garmshee for such 

debts until they shall become due. 
~~l~.~ SEc. 141. In all cases of controversy between the plaintiff and 
~:~~~~~~c:or ~arnis~ee, the parties may be adjudged to pay or recover costs, as 

m ordmary cases between plaintiff' and defendant. 
~:;mnnt be SEC. 1-12. The. defcnda~t or claimant may be required to attend 
~~~~fht ~n~~ befor~ t~e cou!'t, JUdge o~ JUry, for the purpose of giving any neces­
examJncd. sary InlOrmatlOn respcctmg the property attached and may be 

tl1ereupon examined on oath concerning the same. , 
~}"1 SJ..fn~ur, SEc. 14?. If judgi?cnt be reco:rered by th? plaintiff against the 
how satis- defendant m such achon, the sher1ff shall sat1sfy the same out of 
ftc<!. the property attached by him, if it be sufficient for that purpose: 

1. By paying to the plaintiff the proceeds of all sales of pcrish­
a?lc property sold by him, or of any debts or credits collected by 
htm, or so much as shall be necessary to satisfy the jndament. 
. 2. If any balance remain due, and an execution shalthave been 
ISS~1ed on the judgment, he shall sell under the execution, so much 
of the pr?.perty, real or personal, as may ?c ~ccc~ary to satisfy the 
balance, 1f enoqgh for that purpose remam m h1s hands · and in 
case of the .sale of any rights or shares in the stock of a cm;poration 
or company, the shcnff shall execute to the purchaser a certificate 
of the sale, and the purchaser a ccrti~cate of the sale, and the ptr­
chaser shal~ thereupon have all the nghts and privileges in respect 

" thereto wh10h were had by the defendant. Notices of the sales 

CIT"IL ACTIONS. 89 

shall be given, and the sales conducted as in other cases of sales on TITLE ts. 

execution. h d b h' SEC. 14:4. If, after selling all the property attac e y tm rc- ~tusr:~:!~~-
·n1·11o- 1'0 hiS hands and applyin0CY the proceeds tO the payment Of mcntan<lre-

IDal 0 h-1l · d h h · ff turn of pro-
the judgment and costs, any balance s w remam u~, t ? s en pcrty. 

hall proceed to collect such balance as upon an executwn mother 
~ascs. Whenever the judgment an~ all the costs of the proceed­
in s shall have been paid, the sheri.if, upon reasonable demand, 
sh~ll deliver over to the defendant the res1due of the attached pro-
perty or the proceeds thereof. J d t 

SE~. 145. If the defendant recover judgment against the plain- tC::. ~~rend-
tiff, any undertaking received in ~h.e action, all the proceeds of sales, ~~;.:;d r~r 
and money collected ?Y the sheriff, and all. the property attached property. 

remaining in the shenff's hands, shall be dehvered to. the defendant 
or his ao-ent and the order of attachment shall be d1scharge~. . 

SEC. l46.' Whenever the defendant shall have appe~re~l m the ~;~~~~~~e"n~r 
action, he may apply, upon rcas~nablc notice, to the plamttffto the ~ing~~Jr~~ 
court or judge for an orde_r to dlSc~arge _the attachment .upo_n the ~r~;'er~~.th~ 
execution of the undertaking mentwned m the next sectwn , and uarb. 600. 

if the application be gran~d, all the proceeds of sales, and .m~me~'S 
collected by the sheriff, and all the property attached rcm.mnmg m 
his hands, shall be released from the attachment and dehvered to 
the defendant. . . 

SEC. 147. Upon such application, the defendant shall dehver to ~nde:i~1~~~~ 
the court or judge an undertaking executed by at least two su:e- ants. 

ties, approved by the court or j':ld~e, to the cifcct that th~ suretlCs 
will, on demand, pay to the plamt1ff the amoul?-t of the ~udgn;~nt 
that may be recovere~ again~t ~he defencla?-t ~ the actwn. Ihe 
sureties may be reqmred to J ust1fy, on apphcatwn to the court or 
judge, and the proper~y.att.;chec~ sha~l :not be rel~ased from the at­
tachment without the1r JUStlficatwn, If 1t be reqmred. 

SEc. 148. The defendant may also, at any time before _the time ~~~n<la!~,.c 
for answering expires, apply on motion to the com·~ or JU?gc to ~~~~catetbo 
discharge the attachment, on the ground that the wnt was Impro-

perly issued. . J ffid . h t f "\\hen plain-
SEo. 149. If the mot10n be macte upon a avtts on t e par o 1ur may op-

the defendant, but not o~herwis~, the p~a!ntiif may oppose t~e same ~5';.ni:i~~~~~ 
by affidavits or other evtdence, m addttlon to thos~ o~ wh:ch the 
writ of attachment was issued. If upon such apph~t10n :t shall 
satisfactorily appear that such writ was improperly Issued, It shall 
be discharged. 

SEc. 150. When the writ of att.:'lchment shall be fully executed ~~eri~:;~~~ 
or cliscbaro-ed the sheriff shall return the same, with his proceed- wril. 

inas therc~n 'to the coutt in which the action was brought. 
0 ' • 
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TlTLE 1. 

CHAPTER II. 

OF TIIE TRIAL AND JUDGME:\'"1' IN .A.CTIO~S AT LAW, ISSUES AND 

THE MODE OF TRIAL. 

TITLE I . 
TITLE II. 
Tn'LE m 
TITLE IV. 
TITLE V. 
TITLE VI. 
TITLE VII. 
T!TLE VIII. 
TITLE IX. 
TI1'LE X. 
'l'lTLJ~ XI. 
TITLE XII. 
TITLE XIII. 

Of Issues. 
'lhn,l by Jury. 
Of the V erdlct. 
Of Trial by the Oou1·t. 
Of Trial by Referees. 
Of Exceptions. 
New 'Prial. 
Of Gen<rml Provisions. 
Of Judgments in General. 
Of Judgment upon Failure to.Answer. 
Of Judgment by Confession. 
Of Submitting a Oontroversy'Without Actwn. 
Of the Manne?· of giv~ng and cntenng Judgment. 

TITLE I. 

Of Issues. 

SEO. 1. The different kinds of issues. 
2. Issue oflaw. 
3. Issue of fact. 
4. On issues both law and fact, the issue of law to bo .first low 
5. Issues how tried. · 
6. Motion to postpone trial, on tho absenco of witnesses !tow mode. 

~~~d1~t01~: • SEc. 1. I~sues. a~e upon the pleadings when a fact or conclu­
sues. s1on of law JS mamtamed by tho one party and controverted by the 

other. They are of two kinds : ' 
1. Of law ; and 
2. Offhct. 

Issue otlaw. S 2 A • f l · . EC. . .n.n ISsue o a\V ariSes upon a demurrer to the com-
plmnt, answer, or reply, or to some part thereof. 

Issue orract. SEc. 3. An issue of fact arises. 
1. Upon a material allegation in the complaint, controverted by 

the answer ; or 
2. Upon new matter or a set-off controverted by the reply · or 
3. Upon new matter in the reply. ' 

~~·u-:,.or J~~ SEc. 4. Issues, both of law and of fact may arise upon differ-­
~~t 68!:.~ ~ut parts of the pleadings i?- the same potion. In such cases the 

Issues of law shall be first tned, unless the court otherwise direct 
!~~~~ bow SEc. 5. An issue of law shall be tried by the court unless ;e-

fcrrcd upon consent as provided by statute. An issue ~:f fact shall 
be tried by a jury, unless a. jury trial be waived or a rcfc~cuce be 
ordercu as_xroviued by statute. ' 

~~~~ne to SEc. 6. . motion to postpone a trial on the ground of the ab­
triat on the sence of eV1dence, shall only be made upon affidavit showing the 
absence or t : lit f th "d d evidence, rna cna Y o e eVl enoe expecte to be obtained and what dili-
how made enc h b d . .1 1 , · g e as een use to procure 1t, anu a so the name and residence 
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of the witness or witnesses. The court.may also ~equire the mov- TITL:E 2 

in art to state upon affidavit, the ev1dence W~lCh he expects t? 
.; 1? Ind if the adverse party thereupon adm1t that such .evl­

de~~~'would be given, and that it be con~idered as actual~y gJVen 
on the trial, or offered and overruled as 1mproper, the trial shall 
not be postponed. . 

TITLE II. 

Of Trial by Jury. 

SEC. 7. Jurors how choson. 
8. Challenges how made. 
9. Challenge for causo, for what takeu. 

10. Challenge for cause, to bo trie~ ':JY court. . 
11. Oath or affirmation to be admm1s~ered to JUrors. 
12. Ballots when to be returned to the box:. 
13. Power of court over jurors. 
14. Wbon juror is taken sick, court how to proceed. . . 
15. Whon jury retire under charge of an officer; dut1es of officer hav1ng charge 

of jury. 
16. Papers which the jury mny refer to. 
17. Jury may return to court for information. 

SEC. 7. When the action is cn.Ucd for trial, the clerk shall pre- Jnron llow 

pare separate ballots, containing the names of the j uro~ summo~ed chosen· 
who have appeared and not been excused, and depos1t them m a 
box lie shall then draw from the bo:s: twelve names, and the 
pers~ns whose names are drawn shall constitute the jury. If the 
ballots become exhausted before the jury is .complete, or if fr~m 
any cause a juror or jurors be exl.!used or d1scharged, the sheriff, 
under the direction of the court, shall s~mmon from the bystanders 
or citizens of the county, so many q,uahficd perso~s as may be ne-
cessary to complete the jury. The Jury shaJl C011S1St of twe~ve per-
sons, unless the parties consent to a less number. The part1es may 
consent to any number not less than three, and such consent shall 
be entered by the clel'k on the minutes of t~e trial. 

SEC. 8. Either party may ?hallenge the J~r.o~, but when there Chl\llengc. 
arc several parties on either side, they shall JOlll 1.n 3: c?a1leD:ge be-

;. fore it can be made. The challenges shall be to mdlV!dnal Juror~, 
antl shall be peremptory, or for cause. · Each party shall be eutJ.-
tled to three peremptory challenges. 

SEc. 9. Challcnaes for cause may be taken on one or more of the Cballense 
. o for cause. 

followmg grounds: 4 Denlo 9. 

l. A want of any of the qualifications prescribed by statute to . 
render a person competent as a juror : . . 

2. Consanguinity or affinity within the third degree to e1tber 
party: 

3. Stam1ing in the relation of guardian and ward, .master and 
servant, employer and clerk, or principal and agent to mther part:r; 

' or being a member of the family of either party ; or a partnm: m 
business with either party· or being security on any undertaking 
or obligation for either pm·ty : . . 

:1:. Ilaving served as a juror, or been a w1tness on .a prev1ous 
tnal between the same parties for the same cause of act1ou : . 

5. Interest on the part of the juror in the event of the actwn, or 
in the main question involved in the action: 
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TITLE 2. 6. IIayjng formed or expressed an unqualified' opinion or belief 
1DenJo N; as to the merits of the action: 
21 Weo. 009. 7 Th . t f st t f . d . th . . . . . e eXIs ence o a a eo mm m e JUror evmcmg enm1ty 

against either party. 
Ohaneo~e SEC. 10. Challenges for cause shall be tried by the court. The 
for cau•e, • h 11 d d h . b how trlccl. JUror c a enge , an any ot er person as a w1Lness may e exam-

ined on the trial of the challenge. ' 
·g~~~~~~ 3!( SEc. 11. ~s _soon as the ju:y is c~mpleted, an oath or affirmation 
jurors. shall be _admuustered to tho JurOrs m substance that they, each of 

the~,. will well and truly try the matter i_n issue between the 
pln.mtlff and the defendant, and a true verd1ct give according to 
the evidence. 

:~~~~~ h~r SEc. 12. When the jury is completed and sworn, the ballots 
containing the names of the jurors sworn shall be laid aside till the 
jury so sworn jg discharged, anu then they shall be returned to 
the box; and every ballot drawn containing the name of a juror 
not so s\v-orn, shall be returned to the box as soon as the jury is 
completed. 

~~:r~r ov~: SEc. 13. The jurors ~ay ~e kept together in chaq~e of a proper 
jurors. officer, or may, 111 the d1scretwn of the court, at any t1me beJore the 

submission of cause to the jury, be permitted to separate; in either 
case they may be admonished by the court that it is their duty 
not to ?onverse with an_y other p~rson, or among themselves, on 
any subJect connected Wtth tho tnal, or to express any opinion 
thereon until the case is .finally submitted to them. 

;::;obcl':I1~: • SEC .. 14. If, after t~e impanneling of the jury, and before a ver­
~~arge~Jnce dtct, a JUror become siCk, so as to be unable to perform his duty 
th=. the court may order him to be discharaed. Iri. that ca"C unles~ 

the parties agree to_procec~ with the oth~r jurors, a new ju1~0r may 
be SIVOrn and the trwl begm anew; or the jury may be clischru·('fed 
and a new jury then or aftcrwarus impanneled. b ' 

Delibero.tloo . SEC. 15 .. Af_'ter hearing the ch~ge of tho court, the J·ury may 
or jury· th d d h fi 1 et er eCI e lll t e court room or retire or ( clibcration. lf they 

retire, they shall be kept together in a room provided for them 
or some oth?r convenient pl:lce, under the charge of one or mor~ 

13 wen. G.'S. officers, unttl they agree upon their verdict or are Jiscbarged. 
The officer shall, to the utmost of his ability, keep the jury to· 
getber, separate from other persons; he shall not suffcl' any com­
munication to be made to them, or make any himself, un'less by 
or<.l_er of t~c court, except to ask them if they ha~e agrcc<.l upon 
thell' verdLCt; and he shall not, before the YerdlCt is reuuercd 
communicate to any person the state of their deliberations or th~ 
verdict agreed upon. ' 

~~~~:; the SEC. 16. Up~m r~Liring for deliberation, the jury may take with 
~~7to~,yr~· the~ the pleadmgs Hl._the cause, ~nd all papers (except depositions) 

whiCh have been r~ee1ved as ev1d~nce on the trial, or copies of 
such parts of pubhc recorus or pnvate documents given m evi­
dence as ought not, in the opinion of the court to be taken from 
the person having them in possession. They ~ay also take with 
them notes of the testimouyorother proceedings on the trial taken 
by themselves, or any of them; but none taken by any other per· 
son, except by consent of the parties. 

~~~ru~~~'::: SEC. 17. After the jury have retired for rteliberation, if there be 
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a disngreement between them as to any_part of the t~~tim~ny, or 
if they tlesire to be informed of any pomt of law ans1_ng 10 the 

TlTI·E 3. 

they may require the officer to conduct then~. mto co,tut. 
Uu~~ their being brought into court, the ~nformatlOU req_mrcd 
s!an be given in the presence of, or after notiCe to the parttes or 

counsel. 

TITLE ill. 

Of the Verdict. 

S£c. lS. Verdict is eith_er general, or special. 
19 Verdict in nctton to reco•er personal property. 
20: Whon jury mny render ~pecial or general ':erdict. 
21 When special ' 'erdict controls general verdtct. 
22: In action for the rMovet·y of money, jury when to assess damages. 
23. Informal verdict how corrected. 

· SEC. 18. The verdict of 11: jury~ either general or special. A ~c~~;;f ;~r~ 
general verdict is that by whteh the JUry pronou~ce_generally upon diets. 

all or any of the issues, either in ~avor of ~he plamtiff or defendant. 
A special verdict is that by w h1ch the Jury find the facts only, 5 nm 634. 

leaving the judgmont to the court. . 
SEc 19 In an action for the rccovE ry of specific personal pro- Yerillct to 

perty .if the property have not been delivered to the p~ainti!f, or ~~~~31 ror 
the d~fendant by his answer claim a return thereof1 the JUl'Y shall property 

assess the value of tho p~operty, if their ver~lict be m favor of ~b.: 
plaintiff, or if they find m favor of the defendant, l7n<l that he l::s 

entitled to a return thereof, and may at ~he same t1me ass?ss the 
damages, if any are claim~d in the complatnt or answ~r, wb!Ch}he 
prevailing party bas sustamcd by reason of the dctentton, or tak1ng 
and withholding such property. 

SEc. 20. In every action. for ~he re~ov~ry o~ money only, or :';n J~~:~r 
specifiC real property the JUry, m thetr dJscretwn, may renc~er a •!ther !pe­

general or specin.l verJict. In. all_ othe~ ~ases the court may chrect ~~~~ ~crscl~~~: 
the jury to .find a special ver~hct m wntmg_upou all or any of the 
issues ; and in all cases may mstruct t~em, if they render a gcuer~l 
verdict, to :find upon part10ul~r q uest1~ns of fact, to be stated .m 
writin('f' and may direct a \Vntten findmg thereon. The spec1al 
verclict'or finding shall be filed with the clerk aud entered upon 
tho minutes. . 

SEC 21 When a J)ecial finding of facts shall be incous1stent When •rc· • · ' ' eial controls 
with the aenera1 vcr iet tbe former shall control the latter, and general vcr· 

o ' ,1' l diet 
the court shall give judgment accorumg y. . . . . · 

SEC. 22. \Vhen a verdict is found for the plamtiff 1n an actJOn 1n actions 

for recovery of money, or for the defendnnt when a set·off for ~~r re~~~~~'l. 
the recovery of money is established beyond the amount of the Jury w~en to 

plaintiff's claim as cstablish~d, the jury s~all ~lso assess the amount ~~~~$! o.ma· 

of recovery ; they may also, under the dtrect1on of the court, assess . 
the amount of the recovery when the court give judgment for the 
plaintifl' on the answer. 

SEo. 23. If the veruict be informal it may be corrected by the rntormnl 
• d b l • f h ' b , b . t yer~llct hoW JUry un er t e aClVlCe o t e court, or t e JUry may e agrun sen wrccted. 1 

out. When rendered, the verdict shall be entered by the clerk on J · n. 82
• 

his minutes. 
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TITLE 4, 6. TITLE IV. 

Trial by the Court, 

SEo. 24. Trial by jury mny be waived. 
25. When question of fact is tried by court, decision when and how given. 

~~~..:'~!~:? ~Ec. 24. Trial. by j~ry may be waived by the several parties to 
1 Sant. 4li7. an 1ssue of fact, m actwns on contract, and with the assent of the 

court in other actions, in the manner following: 
1. By failing to appear at the trial; 
2. By written consent, in person, or by attorney, :filed with the 

clerk; 
, 3. By oral consent in open court, entered in the minutes. 

~~ orract SEc. 25. Upon the trial of an issue of fact by the court, its de· 
l ~':!t~ cision shall be given in writing and filed with the clerk within 
406

· t'venty days after the court at which the trial took place. In giv· 
ing the decision, the facts found, and the conclusions of law shall 
be separately stated. Judgment upon the decision shall be entered 
accordingly. 

TITLE V. 

Trial by Rejuees. 
SEo. 2 6. All trials referable by consent. 

27. When reftrence may be compulsorily ordered. 
28. N'umbcr of referees, and bow chosen. 
20. Qualification of referees chosen by court. 
30. 1'rial by referees, how conducted, report of referees, &c. 

All Jssuesre- SEc. 26. All or any of the issues in the action, whether of fact 
:X:!t. by or law, or both, may be referred upon the written consent of the 

parties. 
When refer- SEC. 27. 'When the parties do not consent, the court may, upon 
:ceo:,om;.'Y. the application of either, or of its own motion, direct a reference in 
de~. or· the following cases : 

1. When the trial of an issue of fact shall require the examina· 
tion of a long account on either side, in which case the referees 
may be directed to bear and decide. the whole issue, or to report 
upon any specific question of fact involved therein; or 

2. When the taking of an account shall be necessary for the in­
formation of the court, before judgment upon an issue Jaw, or for 
carrying a judgment or order into effect; or 

3. When a question of fact, other than upon the pleadings, shall 
arise, uoon motion or otherwise, in any stage of the action; or 

4. When it is necessary for the information of the court in a 
special }Jrocecding. 

ncrereesbow SEc. 28. A reference may be ordered to any person or persons, 
chosen. not exceeding three, agreed upon by the parties. If the parties do 

not agree, the court or judge may appoint one or more, not exceed­
ing three, who reside in the county in which the action is brought 
or the proceeding is triable. 

~::m;· re· SEc. 29. When the appointment of referees is made by the court 
rerees or judge, each referee shall be: 
~~::urt.by 1. Qualified as a juror as provided by statute; 

2. Competent as a juror between the parties. 
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SEC. 30. The trial by referees shall be conducted in the same TITLE o, 1. 

manner as a trial by the court. They shall have the same power 
to administer oaths to witnesses and to grant adjournments, as the Trial byrnnd . d d h repor~ o re· 
COurt upon such tnal. They shall state the facts foun , an t e rerecs. 3 

1 d h . d . . h 11 b . Barb 119· conclusions of law separate y, an t e1r ec1S10n s a e g1ven, 3 'eomst : 

and may be excepted to and reviewed in like manner. The report lGS. 

of the referees upon the whole issue, shall stand as the decision of 
the court, and judgment may be entered thereon in the same man· 
ner as ii the action had been tried by the court. When the refer-
ence is to report the facts, the report shall have the effect of a 
special verdict. 

TITLE VI. 

OJ Excep!Wns. 

Szo. 31. Nature of an exception; must bo material. 
32. Exceptions bow stated. 
33. Exceptions require no particalar form. 
34. Report of referees when deemed excepted to, without special notice of excep­

tion. 

SEC. 31. .A.n exception jg an objection taken at the trial to a de- Exc:cp.!ons. 
cision upon matter of law, whether such trial be by jury, court, or~~~!. .mas 

referees, and whether the decision be made during the formation of ~~1~g~; 4 

a jury, or in the admission of evidence, or iu the charge to the jury, 
or at any other time from the calling of the action for trial to the 
rendering of the verdict or decision. But no exception shall be 
regarded on a motion for a new trial, or on an appeal, unless the 
exception be material, and affect the substantial rights of the par-
ties. 

SEc. 32. The J?Oint of the exception shall be particularly stated, How stated.· 

and may be dchvcred, in writing, lo the judge, or entered in his 
minutes, and at the time or afterwards, be corrected until made 
conformable to the truth. 

SEC. 33. No particular form of exception shall be required. Tbc Fo"f or cx23 
objection shall be stated, with so much of the evidence or other ~~~~~i6. 
matter as is necessary to explain it, but no more. 

SEc. 34. When a cause bas been tried by the court, or by refer- ~~l,':~1 ~;:~ 
ces, and the decision or re1ort is not made immediately after the deemed "-"· 

' • • • CCJIICd 10 closmg of the testimony, t o dccJsJon or report shall be deemed without ope· 

excepted to on a motion for a new trial, or on appeal, without any ~e~i:~;~ or 

llpccial notice that an exception is taken thereto. 

TITLE VII. 

Of 1--l'ew Trial. 

SEc. 35. Definiti-on of new triaL 
3~. :Xow_tri~l, when granted. . 
3 l • App_ltcawon for new trial, when to be on affidav1t. 
38. l£o:1on !'or new trial, how made, and when heard. 
39. Affida·nts for new trials, may be refuted by counter affidavits. 

SEC. 35. A new trial is a re-examination of an jssuc of fact in Definition 
tbe rt fite tr' 1 d d · · b · new trial. same cou , a r a 1a an eclSwn y a Jury, court, or re· 
ferees. 
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TITLF. s. SEc. 36. The former verdict or other decision may be vacated 
and a new trial granted on the application of the party aggrieved' 
for any of the following causes, materially affecting the substantial When 

granted. rights of such party: . 
1. Irrcgulanty m the proceedmgs of the court, jury, or adverse 

party, or any order of the court, or abuse of discretion by which 
such party was prevented from having a fair trial· 

1owe~ .. 59~. 2. Misconduct of the jury or prevailing party; ' 
~6~ve~: m: 3. Accident or surprise which onlinary prudence could not have 
7 do. 831. guarded against; 

4. Newly discovered evidence, material for the party making the 
application, which he could not with reasonable diligence have dis. 
covered and produced at the trial; · 

16Wco.3GS; 5. Excessive damages, appearing to have been given under the 
IS Oo\V. 100 • • Jl f • • J • 
2 J. n. o>J; 10 uence o passiOn or preJ umce; 
Mv:~. ~! 6. Insufficiency of the evidence to justify the verdict or other 
1 eain.l62.' decision, or that it is against law; 

7. Error in law occurring at the trial, and excepted to by the 
party making the application. 

A~pllcauo~ SEC. 37. ·when the application is made for a cause mentioned in 
~o ·:ro~avi~ the first, second, third and fourth subdivisions of thf" last section, 

it shall be upon affidavit, setting forth the facts upon which such 
application is based, which affidavit shall be filed with the clerk. 

:1i:o ~~~ SEc. 38. If, upon the giving; of a verdict, or other decision, either 
wheu heard. party shall move for a new tnal, the reasons for the same, and the 

affidavits, if any, in support thereof, shall be filed as soon as prac­
ticable, and the motion shall be beard when tbc parties shall have 
had a reasonable time to prepare therefor. 

~~t:o~~er- SEa. 39. If the motion be supported by affidavits, counter afficla· 
a.ll!davtto. vits may be offered by the adverse party; and if the cause be new­

ly discovered evidence, the afftdavits of any witness or witnesses 
showing what their testimony will be, shall be prod~ccd, or good 
reasons shown for ,heir non-production; and in the consideration 
of any motion for a new trial, reference may be ha<l to any proceed­
ings in tile case, prior to the verdict, or other decision sought to be 
set aside. 

TITLE VIII. 

Of Genual P,·ovisions. 

SEo. 40. Conclusions of law and fact, bow submitted. 
41. Provisions respecting trials by jary are npplicablo to trials by referees. 

OooclU>iona SEc. 40. Any party may, and if required by the court shall, 
or 

1
lr"" 

1
on•t when the evidence is closed, submit in distinct and concise propo· 

an• aet •ow . • h } . h h l . 
submitted. S1t10ns, t e conclusions offact w nc ec mms to be established, or 

t~c conclusions ~f law which be desires t~ be acljudgec1, or both. 
'I hey may be wntten and handed to the court, or at the option of 
the court, oral, and entered in the judge's minutes· but in either 
case they shall be entered with any exceptions that may be taken 
by either party. 

l'rovi•lons ot SEC. 41. The provisions of this chapter respecting trials by jury 
this oh~ptcr h 11 b 1" d f: h . h . 1" "bl BPI>ilonbtc to s a e app 1e , so ar as t ey are lU t e1r nature app tea c, to 
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,trials by the court or referees, aucl in the same ma~cr the l?rovi· 1'1TL_;: .2· ~ 
sions respecting trials by the court shall apply to tnals by referees. trial> by rc-

r~ree.s. 

TITLE IX. 

Judgmeat in General, 

St:c. 12. Definition of judgment. 
•13 k ~4. Judgment may be for or against any of the partie~ 
!5. \\'hen an action may bo diswi~cd; or new suit entered. 
4.G. Ju·.lgruenL when to bo rcudcn:d ou tb.e merits. 

SEC. -:1:2 . A judgment is the final determination of the rights of Jn<l;ment. 

tile parties in the action. wh~t. 
SEC. 43. Judgment may be given for or against one or more of Jutigu>tnts 

several pln.iutiiTs, and for or against one or mor·c of several tlcfend- :~~~.~ ~o;,.~~ 
ants; aud it may, when the justice of the case requires it, deter- ~""\,defend­
mine the ultimate rights of the parties on each side as between ~ 
themselves. 

SEC. -:1:-:1:. In an action against several tlefenda.nts the court may, tb. 

i.n its di~crction, render judgment against one or more of them, 
whenever a several judgment is proper, leaving the action to pro­
<'~ed against the others. 

Sm.:. ·!5. An action may be dismissed, or a jud
0
tYmcnt of non-suit When aetlnn 

l · h c U · may be dis· 3ntercc 1D t e tO owmg cases: missed, or 
1. By the plaintiff himself, at any time before trial, unless set- f:.~~uit .•u­

off be interposed as a def(mce. If the defendant shall have been 
arrested, or his property deli vercd to, or attached by, the plaintiff, 
by ·virtue of a. provisional remedy which has been allowed, the 
undertaking shall thereupon be delivered by the clerk to the de· 
feudant, who may have his action thereon; 

2. By either party, upon the "Tittcu consent of the other; ~ 
3. By the court, when the plaintiif fail:; to appear on the trial, r 

and tho defendant appears and asks.for th.o dismissal; 
•1. By the court, when upon the trial n.nd before the final sub· 

mission of the case, the plaintiff abandons it; 
5. By the court upon motion of the dufontlant, when upon the 

trial the plaintiir fa.ils to prove a suflicicnt ca. usc for the jury. 
S~c. -:1:6. ~n every case, otller than those mcuti~ncd in the last .Tu·lgmeotoo 

sectiOn, the JUdgment shall be render~d on the mcnts. the menta. 

TITLE~-

Judgment upon Failure to Answer. 

SEo. 4 7 · J udgmcnt when it may be bad, on rroof of s~n·ico aud complaint. 

SEC. -:1:7. Jullgmeut may be ha<l on proof of the service of the Ju<tgmenton 
sun~.mons anJ complaint, if the defendant fail to answer the com- ~~~~~etollll· 
plamt, as follows: 

1. ~u au action arising upon contract for the recovery of money 
o.nly, 1f no .answer bo filed with tbc clerk of the court within the 
t1me prescnbed by law, or such further time as may have been 
gl't"l.nteu, the court upon the application of tlle plaintiff, shall direct 
the clerk to enter the default of the defeudaut, and immediately 

7 
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thereafter enter judgment for. the amount mentioned 1? the sum­
mons incluLlinrr the costs ag::unst the defendant, or agamst one or 
more' of sever~l defendants, in the cases proviclei! for in section 
thirty-fom· of tbe last chapter. 

2. In other actions, if no answer be illed with the clerk of the 
court within the time prescribed by law, or such further time as 
may have been granted, the court shall in like manner, direct the 
clerk to enter the ucfault of the ucfendant, and therer~fter the 
plaintiff mny apply at that, or any subsequent term of the court, 
for the relief clcmandeu in the complaint. If the taking of an ac­
count or the proof of any fact be necessa~·y to enable the court to 
give judgment or to carry the judgment mt~ e~cct~. the c_ourt may 
take the account or hear the pToof, or may m 1ts ~c:etwn, onler 
a reference for tbat purpose. And when the nctJOn JS for the rc· 
covery of damages only or of specific real or personal property, 
wiLh damao-cs for the holding thereof, the court may order the 
damages t~ be assessed by n jury, or if to determine the amount of 
llamagcs, the examination of a long account be necessary, by a re· 
fcrence as nhove provided ; 

3. In actions when the service of the Eummons shall be by pub­
lication, tl1o plaintifr may in like manner, apply !or j udgment; and 
the court shal1 thereupon require proof to be made of the demand; 
mentioned in the complaint, and if tho defendant be not a resident 
of the tenitory, shall require the pJaintiff or his agent, to be ex· 
amined on oath respecting any payments that have been made to 
the pblutiil~ or to any ono for his use on accou_ut. of s~1ch d_cmand, 
and may render judgment for the amount which he rs entitled to 
recover. Before rendering judgment, the court may, in its discre­
tion, rcquil'e the plaintiff to cause t~ be filed, s~tisf~ctory security 
to abide the order of the court, touchmg the restitutiOn of nny pro· 
perty collected or received under the judgment, in case the defend· 
a-ut or his representatives sh:1ll be admitted to defend the action, 
and succeed in tlw defence. • 

4. The court may in its cl~crctio?, before finn! j~dsment, se~ 
a.".lide any default upon affidav1t showm~ good and suillciCnt cause, 
and upon such terms us may be dcemecl rcnsonnble. 

TITLE XI 

Judgment iy Oonfesswn. 

SEO. 48. Judgment by confession of claim in action. 
49. JudgJUcut uy confe~~io:::~ of ol:iitn not in nct'on 
60. Statement in writing, r,•hat to contain. 
(il. Filtug stutcmwnt nnd entering judgment. 
52. Execution!! how is!lued. 

confe;;sion SEC. 48. Any defendant in an action pending in the district court, 
~i {~~~e~ mny personally appear before the clerk of -such court, ei thor in term 
action. time or in vacation, and with the assent of the plaintiff, Ol' his at· 

torney, confess judgment for the amount admitted to be due, 
wl1ereupon judgment shall be entered accoruingly-by tbe clerk. 

Jb.; not iu SEC. 49. A judgment by confession may als-o be entered witbout 
action. action, in tenn time or iu vacation, either for money due, or to be­

come dne, or to secnTe any person against contingent liability on 
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behalf of the defendant, or both, in the manner prescribed in the TrTI.Et2,t3. 

next two sections. 
SEc. 50. A statement in writing shall be made, signed by the de- Stat~meut_to 

fendant, and verified by his oath, to the following effect: l:g '0 
wrtt-

1. It shall authorize the entry of judgment for a particular sum; 
2. If it be for money due, or t0 become due, it shall state con· 

cisel_y the facts oul of which it arose, o.nd shall sbow that tho sum 
confessed is justly due, or to become L1ue; 

3. If it be for the purpose of securing the plaintiff against a con· 
tingent liability, it shall st:\te concisely 1he facts constituting the 
liability, and shall show that the sum confessed therefor does not 
exceed the same. 

· SEc. 51. 'rhe statement shall be filed with the clerk of the district Filing •tate· 
court in which the j udgment is to be entered, who shall indorse ~·~~·in~ ""d 
upon it and enter in the judgment book n judgment for the amount Juugmllt 

confessed, with five dollars cost. The statement anu affidavit, with 
the judgment indorsed, shall thereupon become the j uugmeut J:oll. 

SEc. 52. Executions may be issueLl on j t<dgmcnts by confession Ez:ecmtoll• 
as in other cases, and when such judgment is p::~.yable in inst-al· how lm•~d. 
ments1 Lhe execution may issue for such instalments as have be-
come due, with interest thereon and the costs of judgment j nnu 
whenever any other instalments become due, es:ecut.ion may in like 
manner be issued for the yollcction n.nd enforcemenL of the same. 

TI'rLE XII. 

Submitting Controversy W'ithout ActiOn. 

SEO. 53. Controversy bow submitted without action. 
M. Judgment the same as other casea, but without costs. 
55. J udgmeat may bo enforced or app~alvd from as io 110 notion. 

SEC. 53. Parties to a question in diil"erence, which might be the 
subject of an actiun at law, may without action agree upon a 
containing the facts upon which ~he controversy depends, and 
sent a submission of the same to any court which would have · 
diction if an action had been brought. But it must a 
affidavit that the controveTsy is real, and the · 
faith, to determine the rights of the parties; 
upon hear and determine the case, and render 
if au action were depending. 

SEC. 54. J uclgmcnt sh:tll be entered in Lhe j as in Jud~ent . 
h b . 1. ii 1· · h · l same n• 111 ot -er cases, nt w1tuout costs or any proccec mg pnor to t e tna . othet case•, 

The case1 the submission. and a copy ofthejudgment, shaY consti- ~~:u~i•b.out 
tute the Judgment roll. 

SEc. 55. The judgment may be enforced in the same manner as Judgm~nt 
if it qa~ been rendered in an action, and shall in the same m:mner C::~{ed0~r ~~: 
be SUOJCCt to appeal. pealed f<om. 

TITLE XIII. 

Manner of g~ving and entering Judgment. 
SEc. 56. Judgments in trial by jury, when entered. 

~7 . CaRe r!'.RerYcd for nrgumont, how bronght beforo the court. 
oS. When JUdgment sbaU bo given for defendant. 




