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TITLE 18. 

OF T1IE TRB.L .A.~D JUDGMENT IN ..l.CTIONS .iT LA.W, .to. 

SEc. 59. Judguteots in action for tbe recovery of personal property. 
60. Clerk to keep "judgment" book. 
Gl. Judgment rol~ and what constitutes it. 
62. Judgment when docketed and when a lien on real property. 
63. Judgment lien docket. 
64. Satisfaction w hou to be entered in lien docket. 

Judgment 1n SEC. 56. When a trial by jury has been had jud(}'ment shall be 
In trlulo by t • .1 1. tb l k . r 't tb ,.' '?h. d jury, wheu en ereu uy e .c .er ~, lU conwrrn1 y to e vercnct, w1t 10 four ays 
.mtereu. after the renchtwn thereof, unless an affidavit or statement of 

grouuds for a 11ew trial shall be filed, or unless the court order the 
case to be reserved for argument or further consideration, or grant 
a stay of proceedings. 

~~~c~~edc~~ SEC. 57. When the case is reserved for argument or fnrtl1er con
nrgumcut to siclerntion, as men Lioned in the last section, it may be brought by 
he hroughl • h b ~ . 
t>eforo co11rt. e1t er party e1orc the court for argument, at the first spec1al term 

thereaHer. 
f~~~~~~e~a. SF.c. 58. If a s~t-oil' e~tablisbed at the t rial exceed the p1aintiff's 
ant. demand SO establ1shed, JUdgment for the defendant shall lJe given 

for the excess.; or~ it ~ppear that tbe dcfe1_1dant is entitled to any 
other affirma.tiVe relief, JUdgment shaH be g1ven accordingly. 

~~~~~·n\~~ SEc. 59 .. In an action to recover the possession of personal 
the recovery property, JUdgment for the plaintiff' may be for the possession or 
or pcrsonll J 1' h f · d . ' property. t 10 va ue t ~reo , m case a ehvery cannot be _bad, and damages 

f?J.: the tletent10n. If the.property haYe been delivered to the plain
tlif and the defendant chum a return thereof, judgment, for Lbe de· 
fendant may be for a return of the property, or the value thereof, 
Ill case a return cannot be h:~.d, aud tlamarres 1or takinrr aud withhold. 
ing the same. o o 

cterlt tokeet> SEC. GO. The clerk shall keep among the records of the court a 
?ook ~or'tbe e~try of judgments, to be called the "judgment book," 
m wh1?h each JUtlgment shnll be entered, aud shall ~pccify clearly 
the reltef granted, or other determination of the action. 

SJW. 61. I mmcLliaLely after eutcri~g tho judgmen~, the clerk shall 
together, and file the followmg papers, wh1ch shall consti-

thc judgment roll: ~ 
In case tho complaint be not aus>vered bv any defendant ' the 

of 
jud 

and laint, or copies thureof, '~ith the proof of' scr-
iudorsed on the compluint, that the llefault 

in not answering was enLt:red, and a copy of the 

. In cases, the summons, pleadings or copies thereof. 
and a c~py of the j~1dgment, wit~ any verdict or report, the offc~· 
of the •aefendanL, btll of cxecptwns, and all orders relatitw to a 
ch~nge of parties, or in any way involving the merits anu ~cces· 
sanly affecting tbe judgment. 

f:ugme~~~t SEc. 62. On filing a judgment roll, judgment shall be docketed 
f,!~:sdoc~~~ by the clerk of the court jn the county where it shall be rendered 
ed .• o Barb. and in any other county, upon filing with the clerk of the district 
80S ' 7 do. t f h . t f' h . . su. cour ? sue county, a t.rauscnp o t e ongmal docket, and there-

upon It shal.l become a hen. on al: th~ real. property of the j udg
ment dcbtm, not exempt. from executwn, m any county where it 
shal~ be docketed, such hen shall ~xtend to all the real property of 
the JUdgment debtor, owned by h1m at the time of dockeLinO' the 
judgment, or whid1 he may afterwards acquire until the lie~ ex-

' 
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pires, such lien shall continue for ~ve years . from the. time of the TI'l.'LE 1 

rendition of the judgment, unless 1t be prev10usly sat1sfied. 
SEC. 63. The docket mentioned in the last section, is a book ~uogm~nt 

which the clerk shall keep in his office, to be called the 11 judgment hen <locket. 

lien docket," with each page divided. into eight columns, :wu beaded 
as follows: Judgment debtors; judgment creditors; amount of 
jud"'ment; time of entry ; when enLcred in judgment book; ap-
peals when taken; judgment of appellate court; satisfaction when 
entered. The names of the judgment debtors shall be entered in 
the docket in alphabetical order. 

SEC. 64. Satisfaction of a judgment shall be entered by the clerk sausmctlon 
. . h . d ·1· d k h · h 11 b l w~un to be m t c J u gment ten oc ~et, w en au execntwn s a e returnee ent>ll:c<l in 

satisfied, or upon an acknowledgment of satisfaction filed with the Utu docket 

clerk, made in tho manuer of an acknowledgment of a conv-eyance 
of real property, or made in the presence of the clerk, or within 
two years after the judgmenL by the attorney of record, unless a 
revocation of his authority be previously filed. Whenever a. judg-
ment shall be satisfied in £.'\ct, otherwise Lhau upon an e.xecution, it 
sha11 be the duty of the party or attorney to give such acknowl
edgement, and upon motion the court may ~ompel it, or may order 
the entry of satisfaction to be made without it. 

CHAPTER III. 

EXECUTIONS. 

T ITLE I. The Execution. 
T rrLE II. P roceedings Supplementary to the llJxecution. 

TITLE I. 

The Execution. 

SEO. 1. Execution mny issue in tixo years. 
2. E:l:eculiou after fiye yeat·s, to bo issued on tho leave of court. 
3. Other judgruenls how enforced. 
4. Di(ferent kinds of excculions. 
5. Writ of e:s:ocution; to whom directed, what to contain. 
G. Execution may be issued to any county in territory. 
7. To bo returnable in sixty days . 
8. E:.::ccution !lgainst the person, in what cases and wben. 
D. Arrest.on execution; plaiutiU' when linble for costs. 

10. Property liable to execution. 
11. Property exempt from execution. 
12. Shc,rilf, wltcn to summon jury, to try right of property. 
13. Verdict, to be in w-riting1 when an indemnity to tbe sberifl'. 
14. Fe~s of sherilf jury1 auu witoes~es, by whom pnid. 
1,_5. Wtt~drawal of claim by claimant befor!3 verdict. 
16. Shcnll' may sell, notwithstanding vordict for claimant, if indemnified. 
1 '1. Return of undl!rtaking and prosecution thereof, by claimant. 
18. Notice of sale of real and personal property. 
1\). P enalty fur selllug without, or defacing notice. 
20. Snles how madG . 
21. When defendant may retain persona.! property levied 0::1. 
22. Wbeu sheriff may postpone sale. 
23. Delivery of property to purchaser. 
2-i. Heal prop~rty whou a nd wLere not subject to redemption. 
25. Who may redeem. 
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TlTI.E 1. SEC. 26. When aud on what terms, judgment debtor, or lien creditor redeemed. 
-· ~ 27. Redemption after redemption. 

28. Purchaser, when cnti~led to deed; deed to be approved by the court. 
29. Payment for rutlempllon and tender thereof to whom made. 
30. Redemption l•y liun credit.ors; modo of procedure. 
:H. Onlor to pt~Hlll waste Ulltil tiwo of redemption e:~:pircd. 
32. J>_w·~?.as('r ~nd rcdemptionar when entitled to runts. 
33. I:tabH~ty ~f JUdgment creditor lo purcho.ser in case of eviction. 
34. Contnbut1o11 a:uong judgment debtors. 

E~ccntion SEC. 1. The party in whose favorJ'uclgmcnt is given may at "DY w-1thin five t' · h. . . , '\1 

,Years. 1m.e Wlt 1~ Hvc years after the entry thereof, issue a writ of e.xe-
cu~~on for 1ts enforcement as prescribed by statute. 

;{~ to li;;~ , SJ::C. 2 .. After the ~apse of fiye years from the entry of judgment, 
1 ••• ucd only ·t~ C.Aecutwn can be 1ssued only by leave of the court upon motion 
hy leave or Wlth IJcr~onal t' t th A,J 1 h' b ' <ou,·t. __ 4 . :; • no tee o e <lMVerse party, un css e c absent or 
now 2vr. non-resident, or cannot be found to make such service iu which 

case such service may be made by publication, or in s'uch other 
manuc~ as the cm;~rt shall direct. Such leave shall not be given 
uuless It be cstabhsh?d by the oath of the party, or other satisfac
tor,r proof that the .JUdgment, or some part thereof, remains un
~atls~ed .an~l due. When tho judgment shall have boon rendered 
m. a JUStices court, nud docketed in the office of the clerk of the dis
tnct eom;t, s_uch application for leave to issue an execution shall be 
:o tho distnet court of the county where the judgment was ren
dered. 

Orl••r jua::r- ~.EC. 3. '\Vhen a judgment requires the payment of money or the 
m··nts bow delivery of re"l · pe 1 • L 
cufotced. " 01 fSO!la proper"y, t e same may be enforced in 

thos~ Tcspccts by e:x.ecutwn, as 1n·ovided in this chapter. \ \Then it 
~eqll!res tho performance of any other ac~ a certi.ficd copy of the 
JUdgment may be served o~ the pa.rty, agamst whom it is given, or 
the pcr.:on or officer who 1S reqmred thereby or by law to obey 
tlH' san~e, and his obedience thereto enforced. If he refus~ he may 

, be pumshcd by the court as for a contempt. 
~~hrec c~~~~ SJ•;c. 4. There sha~l be three kinds of executions : one against 
1tons. the proper~y of the J ndg:meut debtor; au other against his person ; 

nnd the third for the. dehver.y of the possession of real or personal 
propert,r, o~ such _dehvery w1~b damages for withholding the same. 

Writ or e:.:e- ~Ec. o. 'I he wnt of ~.xccutwn shall be issued in the name of the 
cuuon. Umted States1 sealed w1~h the seal of the court, and subscribed by 

the ?1:1;1~, and shall b~ chrected to tbc sherifr; or coroner when tho 
~bcrlil. IS a. pa.rty or mterested, and shall intelligibly refer to the 
JUdgment, statmg the court, the county where the juJ()'ment roll is 
filed, the names of the parties, the mnount of tho judg~ent, jf it be 
for mon~.>, and the amount actually due thereon, and shall require 
the sber~Jf substantially as follows:-

1.. If lL be against the property of the judgment debtor it shall 
rcqmre t.1Jc sberi.fl' to satisfy the judgment with interest o~t of the 
personal property of such debtor, ant! if sufficient persodal property 
C[ll~n~t be fom?d, out of the real prop:rty belonging to him on the 
da.) "ben the JUdgment was docketed JU the count;· or at auy time 
therN: fter ; ' 

2. I~ it b~ agai.nst real. or pc~onal property, in tho hands of por
s~n~ll.cpre::;cntat.lvcs, hen-s, ~cv1sees, leg.atees, tenants of real prop
cJ_t} ~~ trustees, Jt shall rcqutre the sheriff to satisfy the judgment 
wtth mterest out of such property; 
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3. If it be ngn.inst the person of the judgment d~bt?r, it sb:~.ll.r~- T~!-1. _ 
uire the sheriff to arrest such debtor. and comnnt h_Jm to the Jail 

~f the county un0l he shall pay tho Jnllgmcnr. W!Lh mt:rcst, or ];e 
discharged accordmg to law; 
_ 4. If it be for the ddivery of the possession of real or 1 •cJ-sonal 
property, it shall requir~ \.~10 s_hpril'i to uehn:r the. pos:;essiou of the 
same particularly dcscnln ng 1t, to the party cnLHled thereto, and 
may,' n.t, the ~Jame time, require the sheriJf to satisfy any coHts, 
charges, damages or rents aud profits recovered by tb~ same juJ~
m0nt, out, of the personal propurty of the party ag:un~t ,wh?m 1t 
was rendered antl the value or tuc prop~;rty for whlCh tnc Ju<lg
m~ut was rcc~vcrcJ to be specified therein, if a deli \'cry th~::rcof 
cannot bv ha.J auu if su1ficicnt personal property cannot 1Je 1'uuud, 
then out of tl;c real property. belonging to him on the .dn.y when 
the judgment was docketed 111 the county, or at any t1mc there
after. 

SEG. 6. When the execution is against the pror·erty of tho jutl15· ~~0, 1.,"'~c~~ 
mcnt debtor it m:~.y be ksucd to the shcrifl' of an} county in th1s wuion• 

. • . . . l · 111nv h<' I<· terntory. \Vhcu 1L ·rcqU1ros dd1v~ry of real or pc1·soua property,1t "u"·"· 
shall be issued to the sheriif of the county wh.ure tho property or 
some part thereof is situated. Ex~cutious may be is::;ueJ at the same 
time to dill:"ercut counties. 

S'i'C 7 The sh"riff ;:;h-tll- indot-sc upou a writ of c:x:ccutior1 the !l<tGrnal•lc .~,_. • • \.,~ " • 1 10 GH do. ,Y! 

time when he rccctY0ll the s:1.mc, au.l such cx.ccut10n shall be rc-
tu.rnable withi !1 sixty days after its receipt by the sherill' to the 
clerk with whom the judgment roll is filed. 

C!l•'G 8 If the ac·ion boone in which the defendant llli<rht have r.xoentiou u ., . . " '" - . . o rt~nlu~t the 
been arrested as provided O.)' statuto, au cxceut10n a3amst the per- perwu, in . l . I . Whl\t <'8•<• son of t.ho judgment debtor, may be ~sue1 -to auy county Wlt.uu ami \fhcu: 

the. jmi:> •. lictiou of the court, n:ftcr we rct?-ru of tho cxccutwn 
ag:.unst iJ.ts property, nnsJ.tisfiuJ m whole or lll p:1rt. . . • 

;:)w;. 9. A person arrcstcJ ou cxccutron shall _be 1mpnsoned ~~~i~~lou orr 

\\"i thin the jail or the liberties tllcrcof, and kept. at. h1s owu expense 
until sati:;faction of the ~::x.ccution, or Ins l0gal thscharg~, but the 
plaintilf shall uc liable, in the first instance, for suGh expcn:;• · as in 
other cases of arr\Jst, in the same m:umcr auJ to. tho same extent 
as prcscnbed l!1 sections 103 nucl 10:1.: of chapter one. 

SEC. 10 . .A !I propor~r, real :;.nLlpcr::;onal, or the judgment d~btor, ~~;~; ud;~~: 
!.lot exempt by l:t.Y, and \v"hich is liable to an aWtchment, shall be 
liaulc to 0X.CC"J.tion. 'C u 'l a. ]c, y, property shall uot b0 <\ftl:cteu 
bv the ex.ecntion. 

"S.8<.:. 11. The follow Ill~ lJroparl-v shall be ex<!ID{Jt from cx.ecntion, Pro;>wl,•"· 
• ._, . • • t>mpt I'Om 

C~t:Cl.lt a3 hcti.Jlll othcnn;;.; l"TJe.:tally p(O\'ltk:d :- c%ecutlo:r. 

1. ·All wearin.:S :tpp:u-el of' 0v~ry p~r.-;on or family; 
2. Tite m.i~cdhmcons librury nml :;,chol>l-\:mok;; of every individual 

:tnLll<l. ~ily, U·~t excccdincr iu' v:tltl~.- one huntlrcJ aud 1ltty dollars, 
1 l 

., . 0 
alH al t.':m: •. · pictures. 

8. '1\> e~··n bou3cholu, ten shc..:p with their fleeces and tl~e yarn 11 wen. 44; 

or clo.:1 m:w utactm..:cl therefrom, t110 co.;:>, 11 vc swine, and pro- ~1 <~r ~It.;" 
visioll and fncl t\w tht: comfortable subsistence of such houseuolL1er en ° 
.tncl f.·unih· for :-~ix months . 

. ·L 'ru c.v.:::1 h?us...:.holtl~r all bousdrol(l goods, furniture anu utcn
£il.;, no~ ex.ec\ldmg m valu~ three huudrud dollars; 
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_TITU: 1. 5. The tools, implements, material, stock, apparatus, tenm, ve-
hicle horses, harness, library or other things, to enable am· person 
to c~rry on the prolc!=sion, trade, occupation or business ln which 
such person may be wbo11y or principally engaged, not exceeding 
in value four hm1dred Jollars; the word team in tbjs subdivision 
shall be construed to mean either one yoke of oxen, or a.llair of 
horses or mules, as the case may be; 

6. A sufficient quantity of hay, grain, and feed for l\eeping fol' 
three months, the uuimils mentioned in the several ~ul,divi.sions 
of this section as excm'\lted from execution. But no article of pro
perty mentioned in this section shall be exempt from nn cxccu•iou 
issued on a judgment, recovered for its price, or upon a mortgage 
thereon. 

{,~~~he rig~~ SEc. 12. When personal property shall be seized by 'il'Lue of 
n~ I"DPNty, any execution, and any person other than the defendant, ~ball 
"'ou. claim such property or any part thereof, and shall give notice there-

of in writing, the sheriff may summon from his county six persm;s, 
qualified as juror:- between the parties, to try the validity of the 
claim, giving ih·c days' notice of the time and place of the· trial to 
the plaintiff in the execution or his attorney. 

:;nuc.~~c~i SEc. 13. rl'hc sheriff, at the request of either party, shall fillmmon 
by !or~nnn witnesses and compel them to attend and give testimoll''. and he 
an Jll•lemn· h ll d . . . .r •. 
ltrto!h<·ritr. sa a rmmster the nccessaTy oaths to tuo JUrors aml "'Jtncsscs. 

On the trial the defendant and the cbimant may be examin~.:d hy 
the pl~i1,1ti~ ~s witness:s, nnd the verdict of such jury bci~g ren
dered m wntmg, and s1gned by the foreman, sball be a ihllmdcm
nity to the shcrifl; proceeding in accordance therewith. · 

t:.j~~~~~;.i SEC. H. rl~h~ sherifl', j~ry and 'Yit~e&'-'es shall be allowed the lih 
"'h-.. e<,hy fees, as for similar cases m the d1stnct court, and sl1all be paid lJy 
''"" •m paw. the claimant if the verdjct is agaiu:st him, otherwise by the plain till, 

and the sheriff may levy all such costs, upon the goods aml clwt· 
tels of the party nu\ue liable to pay them, as on execution. 

~~~~~·~~~v;at SEc. 15. If at nny time Lefore the jury return, the clnirnnnt with-
draw his claim, the trial shall proceed no further, and the clahnaul 
shall pay the costs of such unfinished trial. 

!~~~7~"/,1r' SEc. 16. N ot\:ith::::tanding the verdict of the jmy be ic>l the claim· 
nn,; ·rta\.ins ant, yet the shcr1ft' shall proceed to sell the property ::::eizcrJ in !'~His

faction of the execution, if the plaintiJJ tender to him a 'uittcu un
dertaking, executed by two or more good and sufileient sun• ;r R 

:residents of tho county, in double tlJC value of the property, tr· tho 
cfl'cct that be will indemnify the sheriff against all dnmagcs and 
costs, which he may sustain in c011sequence of the seizure aw.l sale 
of such property, and moreover, that he will ray to any person or 
persons claiming title to such property, all damages which he or 
they may sustain in consequence of such seizure a11d !'a) e. 

n.dtur"t .... o: SEc. 17. If such undertaking Le given, it shall be retnn1ctl by 
110 er .... wg, tl b ·.w 1 · 1 h ~ . .l • :•ro~cution 1e s enu, toget 1cr Wit 1 t e execut10n, anu filed ·with tbCI c-lerk 
thpr,oo hy h ·- d th . d h 1 . L. . .-taiwant. W o lbSUC e c.xecnt10n, an t c c armaot may prosecute W"' smt 

upon such undertaking, and recover such dama~cs as a jury may 
assess. 

1\otico or SEc. 18. Before the sale of IJroperty on e.:s::ecu tinn, noticP. thereof 
~ale. 

shall be given as follows: 
1. In case of' personal property, by posting written or printed 

tlotice of the time aud place of sale, in three public places o:· ths-
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county where the sale is to take place, not less than ten days sue- TITLE 1. 

cessively; . . il . . 
2. In·case of real property, by postmg a stm ar n_otlce, particu-

larly describing the property, for four weeks succe~s1v~Jy, Ill three 
public places of the county, where the property ts sttuatcd, and 
also where the property is to be sold, and publishing a copy 
thereof once a week, for the same period, in a newspaper of the 
county, if there Le one, or if there be none, then in a newspaper 
published nearest to the place of sale; 

SEc. 10. Any officer selling without the notice prescribed ?ythe :~r~~~~Y.,..i~~ 
l ""t section shall forfeit one bnndrcd dollars to the party a~gnevcu, oul or d~r,.. 
""' I d 'lf 1r k" Clng nOtJC~. in addition to his actual damages, an a person Wl u y ta mg 

down, or defacing the notice posted, if done before the sale_ or 
satisfaction of the execution, and without ~he conseut of tho p~rtws, 
shall forfeit firty dollars to the party aggneved, but the vah<ltty of 
the sale shall not be affected by either act. 

SEC. 20. all sales of property under execution shall be made by ~~- how 

auction between nine o'clock in the morning and sunset. After 
sufficie~t property has been so~d to sati~fy the exem1ti?n, no mo~e 
shall be sold. Neither the officer holdmg the e.:s::ecutton, nor hts 
deputy shall become a purchaser or be interested in any purchase 
at such sale. ·when the sale is of personal property capable of 
manual delivery, it shall be within view. of those 'Yho atte~d the 
sale, and be sold in such parcels as arc likely to bnng th~ ~tghest 
p1-ice, and when the sale is of Teal property, and conststmg of 
several known lots or parcels, they _shall. be sold serarately, or 
when a. portion of such real px;operty JS clrumed by a th1rd person, 
and he requires it to be sold separately, such portion s~all ~thus 
sold. Sales of real property shall be mad~ on the prer!nscs, 1f oc~u-
pied by the defendant or any person holdmg under hun, otherwtSe 
such sales shall be made at the house door. 

SJW. 21. When the sheriff shall levy upon persmlal prope~ty by ~!f ~~!: 
virtue of an execution he ma~ pernnt the defendant to rctam the perty Iel"ied 

' . . . "l h d f I on mny be same, or any part thereof 1n 1S possessiOn untr t c ay o sa _e,, retnlned by 

upon the clcfcmbnt executing a written undertaking to the shenff dclen•lnnt. 

with sufficient snrety, in double the value_of such p~operty, to the 
efiect that it shall be delivered to the sheriff at the t1me and place 
of sale, aml for non-delivery thereof, an action may b? J:?ai~tained 
upon such unucrtaking by the sheriff or the plamtiff m the 
execntion. 

S1w. 22. If at the time appointed for the sal~, the sbcrif! should ~~:~f~~e;ale 
be prevented from attending at the place appomted, or bomg pres- by she~iit 
cnt shoulcl deem it for the advantarrc of all concerned to postpone 
the sale for ·want of purchasers, o~ other sufficient cause, he may 
postpq_nc the sale not exceeding one wc~k, next aft?r. the day ap-
pointell, and so from time to time.for the like cause, gn"lng not1~c of 
every adjournment by public proclamation, made at the same t1me. 

SEC. 23. When the burchaser of any pm-sonal property C.'lhable Delivery o 
.1 j" l riff property t" 

of mam~ul uc JV~ry, s all pay the yurcbas~ money, ~ le s. c purc.baser. 
shall clehyer to h11n the property, anc if dcs1rcc1 shn11 gnre h1m a. 
certiO.c:-~te of the sale and payment. \Vhen such personal property 
sh:~.ll uot be capable of manual delivery, the shcl'iff shall execute 
and deliver to the purcbaser a certificate of sale and payment. 
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. TITLE l. SEc. 24:. upon a sale of real property, when the estate is less 
When, nod than a leasehold of two years' unexpired term, the sale shall be ab
:Ut)~e~ n~ solute.. In all oth~r ca:ses t~e real property shall be subject to re
;,<:detifimptioo. demptwn, as proV1ded m thiS chapter. The sheriff shall .aive to 
....,r caw. h b 'fi f h o· t e pure aser a cert1 cate o t e sale, containing : 

1. A particular description of the property sold· 
2. The price bid for each distinct lot or parcel · ' 
3. 'l'he whole price paid ; ? 

4. yrhcn s?bject to redemption, it shall be so stated, a duplicate 
of wh1ch certificate shall be :filed by the sheriff with the recorder 
of <leeds of the county. 

:;opcr&hom SEc. ~5. Property sold subject to redemption, as provided in the 
may be re- last sectton, or any part sold separately, may be redeemed in the 

• tlccmed. h . f 'd d b h £i ll . manner. e_rema ter prov1 e y t e o owmg persons or their suc-
cessors 1n mterest: 

1. 'rhe judgment debtor, or his successor in interest, in the 
whole, or any part of the property; r1 J 
. 2. A creditor having a lien by judgment, mortgage or otherwise 
1n the property sold, or on some share or part thereof subsequent 
to that on which the property was sold. ' 

The persons mentioned in the second subdivision of this section 
after having redeemed the property, are termed redemptioners. ' 

~~g~en~ or SEC. 26. The judgment debtor or lien creditor may redeem the 
~e,:'y ~~~~~~ property fro:n th~ purchaser within ~hree months after the day of 

sale, on paymg. ~1m the amount_ of h1s purchase with ten per cent. 
thereon m addttlon, togeth.er With the amount of any ta.xes which 
the purchaser may have pmd thereon after the purchase, and if the 
purch~ser be also a creditor, having a lien prior to that of the re
demptiOner, the amount of such lien with interest. 

~~~~mpti~~- . S}j;C, 27. _If the property be so redeemed. by a redemptioner 
demptioo. e~ther the JUdgment debtor or any other lien creditor may withi~ 

s1xty days _after the last redemrtion, .again redeem it on paying 
the sum pa1d on the last redemptwn w1th interest and the amount 
of taxes .wh~ch the la~t redemptioner may have paid thereon, and 
unless h1s hen b~ pn<?r t? that of such last redemptioner, the 
amount of such hen With mterest. The property may be ao-ain 
and ~ oftel?- as. the judgment debtor, or any lien creditor 0~ re~ 
~emptwn_er _JS di_sposed, redeemed from the last previous redemp
twner, ~Vltbj.n sixty days after the last redemption, on paying the 
sum pa1d on the last previous redemption, with interest and the 
amount of any ta~es paid thereon by such last recl~mptione~, and the 
amount_ of .any hens bel~ by such last ~edcmptwuer, prior to his 
o~vn, with mterest. Notwe of redemptiOn shall in all cases be 
gt ven to the sheriff. 

~:~rr~~ be SEC. 28. If no redemption be made within three months after 
approv~d ~Y the sale, the purchaser shall be entitled to a couvej'ancc · or if so 
tiiC d1SitiC~ , .1 d h . < l 
eourt. ICucemc. , w enever sixty days sha!l have elapse , and no other 

redempt:on bas been made! and notice thereof given, the time for 
rcd?mpt10n sball.h~ve exp1red, an~ the last redemptioner shall be 
e_nt1tled to a sher~ff s deed. If the JUdgment debtor redeem, at any 
t1mc before the t1me for redemption expires, the effects of the sale 

[1) 2 Wen. 501; 15 do. 248; 22 do. 118; 3 Barb 70; 1 Barb Cl. 53. 
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shall be terminated, and he be restored to his estate. The sheriff mr,E 1 . 
before delivering ~a deed to any purchaser or redemptioner, shall 
submit the same to the district court for the county in which they 
lie for its approval, and if there be no irregularity in the proceed-
ing, concerning the sale, such court shall indorse thereon its ap-
proval, and thereupon the sheriff shall deliver such, and to the 
person entitled to the same. 

SEC. 29. The payment for the !edemption of property may be Paymen~ for 

made to the purchaser or redemptwncr, as the case may be, or for ~~'~"mf~~:. 
him to the o!ficcr who made the sale; and the tender of the money ;h:~:';,ad~~ 
shall be equtvalent to payment. 

SEC. 30. A lien creditor, seeking to redeem property, shall pro- Redemption 

duce to the officer or person from whom he seeks to redeem, and ~:editorelicn 
serve with his notice to the sheriff: · 

1. A copy of the docket of the judgment under which he claims 
the right to redeem, certified by the clerk of the court of the 
county where the judgment is docketed; if he redeem upon a 
mortgage or other lien, a note of the record thereof; certified by 
the recorder ; 

2. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself, or of a subscribing witness 
thereto ; and 

3. An affidavit by hi.mself, or his agent, shmvi.ng the amount 
then actually due on the lien. 

SEC. 31. Until the expiration of the time aU owed for redemption, Order to 

tb t · h · · f h sL'\y waste e cour may restram t e comm1ss10n o waste on t e property, uu time or 

by order granted with or without notice, on the application of the ~~~~~~-tion 
purchaser or judgment creditor, but it shall not be deemed waste 
for the person in possession of the property at tho time of snJc, or 
entitled to possession afterwards, during the period allowed for 
redemption, to continue to use it in the same manner in which it 
was previously used; or to use it in the ordinary course of hus-
b~ndry; or to make the necessary repairs to buildings thereon ; 
or to use wood or timber on the propertY. therefor; or for the rc· 
pair of fences ; or for fuel in his fam1ly while he occupies the 
property. 

SEC. 32. The purchaser from the time of sale until a redemption, Purchaser 

and a re?e.mptioner frorr:- the time o~ his redemption until another, ~~!rtion:t 
redemption, shall be entitled to recetve from the tenant in posses- n:hen en· 

sion th~ rents of the property sold, or the value of the use and ~~~~~- to 

occupatwn thereof. 
. SEC. 33. If the purchaser of real xroperty sold on execution, or ~iability or 

his succe . . t b . h f' . f Jud:;men~ . . sso~· m ill erest, e evwte t ere rom ill consequence o crCilitor to 

rrregula.r1ty m the proceedings concerning the sale, or of the rever- ~~;~~'f":ri~~ 
sa.l or_ dtscharge of the judgment, he may recover the price paid tion. 

With .:Interest, from the judgment creditor. If the recovery be in 
conseque~ce of the irregularity of the proceedings concerning the 
sale, the JUdg':nent may, by order of the court, upon notice to the 
debtor, be re':·we?, and a new execution issued for the price paid 
on the sale w1t~ mterest. Such judgm_ent shall be a lien on the 
real estate of a Judgment debtor, only from the time of its revival. 

SEc. 34. When property liable to an execution against several C<>ntribn· 

persons is sold thereon, and more than a due proportion of the I!~~m:~on, 
debtors. 
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TITLE 2. judgment is levied upon the property of one of them, or one of 
them pays without a sale, more than his proportion, be may com
pel contributions from the others; and when a judgment is aaainst 
several, and is upon an obligation or contract of one of th~m as 
security f?r another, and t~e surety pay~ the amount, or any part 
thereof, etther by sale o.f h~s property or before sale, he may compel 
rc-paym:nt ~rom the pnnmp~l. In such cases, the person so paying 
or contnbutmg, shall be entttlecl to the benefit of the judgment to 
enforce contribution or re-payment, if within thirty days after his 
payment, he :file with the clerk of the court where the judgment 
was rendered, notice of his payment and claim to contribution or 
re·payment; upon :filing such notice, the clerk shall make an entry 
thereof in the margin of the docket where the judgment is entered. 

TITLE II. 

Proceedings Supplementary to the Execution. 

SEC. 35. Order to examine judgment debtor. 
36. Examination of judgment debtor. 
37. Wbon judge may issue warrant to arrest debtor. 
38. ShcriO.~s receipt, when a discharge to debtor of judgment debtor. 
39. When garnishee may be summoned to appear and answer. 
40. Creditor may exhibit allegations to garnishee. 
41. .A.nswer of garnishee, consequence of default. 
42. Judgment against garnishee. 
43. When creditor may except to garnishee's answer. 
44. Creditor may deny such answer, and issue thereon. 
45. J udgmcnt against garnishee: his allowance for trouble. 
46. When garnishee may discharge himself: 
4~. Examination of judgment debtor or claimant. 
48. Costs of judgment creditor and garnishee. 
49. Execution, how issued against garnishee. 
50. Certain earnings of judgment debtor exempt. 
51. Public officers not liable to answer as garni!bee. 

~~~~ tJu~~: SEC. 35f. Ab ftcrffi· tdhe ~ssufing of an execuhtion .agaitnsthprope.rtfy, ~nd 
meut uebtor. upon proo y a :tvrt o a party, or ot ervnse, o t e satrs actwn 

of the district court, or any judge thereof, that the judgment debtor 
has property or effects which he unjustly refuses to apply towards 
the satisfaction of the judgment, such court or judge may, by an 
<;H'der, require the judgment debtor to appear and answer under 
oath concerning the same, before such court or judge, or before a 
referee appointed by such court or judge, at the time and place 
specified in the order, the place to be within the county in which 
the judgment debtor resides, and disobedience to such order may 
be punished as for a contempt. 

E:.:amtn,uon SEc. 36. The judgment debtor on his appearance, may be ex
amined on oath concerning his property, and his answers reduced 
to :vriti ng, and filed with the clerk of the court, by whom the exe
cutwn was issued. Either party may also examine witnesses in 
his ~ehalf, and if during such examination, any property, rights or 
crechts of such judo-ment debtor, not exempt by law be discovered, 
they may be levied upon by execution. 

Jnuge may SEc. 37. Instead of the order requiring the attendance of the 
~~g~ tow~~: judgment debtor, as provided in the last two sections, the court 
rest debtor. or judge may, upon proof by affidavit of a party or otherwise, to 

his satisfaction, that there is danger of the debtor leaving the 
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territory or concealing himself, and that there is reason to believe 2!1'~ 
he has p~opcrty which he u.njustly refuse~ to apply to such judg-~ -
ment, issue a warrant reqmnng the shenff of any county where 
such debtor may be, to arrest him and bring him before the court 
or j udgc; upon being brought before the court or judge, be may 
be examined on oath, and if it then appea1· that there is danger 
of the debtor leaving the territory, and that he has property which 
be has unjustly refused to apply to such judgment, he may be 
ordered to cuter into an undertaking with one or more sureties, 
that he will from time to time attend before the court or judge as 
may be directed, and that be will not, during the pendency of the 
proceedings, dispose of any portion of his property not exempt 
from execution. In default of entering into such undertaking, he 
may be committed to prison by warrant of the judge. 

SEC. 38. After the issuing of execution against property, any . 
. d b d l . d d b b 1 'fi' tb Shenfi"a rc· person lD C te to t 1e JU gment C tor may pay to t C S lCI'l e ccipt, when 

amount of his debt, or so much thereof as may be necessary to a discharge. 

satisfy the execution, and the sheriff's receipt shall be a sufficient 
discharge for the amount so paid. 

SEc. 39. After the issuing or return of an execution against pro- Examination 
. f . d d b f f l d b . of pen<ons, perty o a JU gment e tor, oro any ?De o severa. e tors m &c.,iudebted 

the same judgment, and upon an affidav1t that any pcn;on or cor- ~~~~~~~went 
poratiou has property of such juugment debtor, or is indebted to When gnrbn-

. . d' ll d 11 1 a· . 1Shecn11\Y C htm m au amount excee mg twenty- ve o ars, t 1e 1stnct court, summoned 

or any judge thereof, may by an order require such person or cor- ~c. answer, 

poration, or any officer or member thereof to appear at a specified 
time and place, before such court or judge, or a referee appointed 
by such court or judge, and answer concerning the same. If be-
fore a referee, the examination shall be taken by the referee and 
certified to the court or judge. The court or judge may, also, in 
their discretion, require notice of such proceeding to be given to 
any party to the action, in such manner as may seem to him 
proper. 

SEc. 40. At any time after the making of such order, the judg- Allegations, 

ment creditor may exhibit written allegations and interrogatories ~~tor.0r cr~ 
touching the property, stock or credits of the judgment debtor in garn>shec. 

the possession of, or held by such person or corporation as garni-
shee, or debts owing to the judgment debtor by him or it, and 
such garnishee shall be required to make full, direct and true 
answers to the same on oath. 

SEc. 41. On the day when the garnishee shall be required to Answe~ 
attend before the court, judge or referee, he shall exhiuit on oath gm-ms ee. 

his answer to the allegations and interrogatm:ies of the judgment 
creditor, unless for cause shown a further time shall be allowed; 
in default of such answer the judgment creditor may take judg-
~ent by default against him, or the court or judge may punish 
hrm as for contempt. 

SEC. 42. Such judgment by default may be proceeded on to Judgment. 

.final j ud~ment, in like manner as actions against defendants, but 
no final JUdgment shall be rendered against the garnishee for a 
greater amount t~an that specified in the execution. 

SEC. 43. The JUdgment creditor may except to the answer of Creditor t · h ~ · . . d d may c:.:cep any garms ee 10r msuffi.Clency, and if the same shall be ju ge 
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T~·!> 2. insufficient, the court or jud~e may allow the garnishee to amend 
~h , snrn- his answer, in such time anct upon such terms as shall be just or 
s ... :;_s ru•- the judgm_cnt creditor may take judgment by default, or move 'the 

cou!·t. or Judge to attach the body of the garnishee to compel a 
snffiCJcnt answer. 

~.;~~torao- S~c. H .. The judgm~nt creditor may deny the answer of the 
g~rmsh~c m whole or m part, and the issue shall be tried as or
dmary 1~ues between phuntiff and defendant. If the answer of 
the garmshee be not excepted to or denied in such time as the court 
O! judge may deem proper, it shall be taken to bo true and suffi
Cient. 

Jutlgm~nt S 45 If b 
agntust .' JW. . y the answer not excepted to nor denied or if upon 
garnt.hee · t 1 't 1 11 h h . h . 1 
ht~ 8110;,._ na 1 s 1a ~ppcar t at t e garms ee IS possessed of property or 
r~cu~>le. ror effects Of the JUdgme,nt debtor, or is indebte~ to him, the value of 

such property or c.ffccts, ~r of the de?t, bemg ascertained, judg
~nent mn.y be r?udered agamst tho garmshee for tho proper amount 
m money, but If such debt be not yet due execution shall not be 
awarded agn.iust the garnishee until it bec~mes due· and in such 
cases the court may make him n, rcMonable allo~auce for his· 

II trouble in answering, to be paid out of the fund in his bands 
ow gnrn- Q ·'(l Wh · ,,h.., m>r •.:>EC. ox • encver any property, effects, money or debts be-

dtseharg~ ] • · tb · d d b h 
billll>etr. ongmg- or owmg t~ e JU gmcnt _e tor, s all_ be confessed or 

found by th_e court, JUdge, referee _or JUry, to be m the possession 
of the gt~·mshee, he ~ay_ at any time before final judgment, dis
charge h1mself by dehven.n<Y the same to the sheriff. 

Examination S 47 rrh I< 
Qfdcbzor. EC. · - e judgmen~ debtor ~r claimant may be required to 

attend before ~he cou~t, Judge o~· JUry, for the purpose of givincr 
any u~ccssary mform~twn rcspectmg tl1e property or effects allege~ 
to be 111 the posscsswn of the garnishee, and may be thereupon 

Cost• or ere- examined on oath concerning the same. 
~~tshee:nd SEC. 48. I!! all cases of c~mtroversy between the judgment credi-

tor alHl gnrmshce, the parties may be adjudged to pay or recover 
Execution costs as in ordinary cases between plaintiff and dofondn.nt. 
~r~:~~~ gar- SEc. 49: Ex.ccutio~ may b? issue_d to collect any judgment ren-

dered agamst a garmshce, as m ordmary cases ofjudgmcnt against 
Oert.\lo defendants. 
~?rnln;:s. or SEc. 50. The earnin0crs of a j ud

0
crment debtor for personal services, 

JU~gmcnt • · b · · J .1' 1 ~tt,tor, ex- at any tJD1C Wlt lD SlXty Clays llCXt prcceumg t 1e judgment acrainst 
empt. a garnishee, shall not be included in such j udgmcnt, when it shall 

bo made to appear by the affidavit of the judgment debtor or 
otherwise, that such earnings are necessary for the use of a family 

Public otli- SUJ~port:d w~o1ly ~r p~rtly by his labor. . ' 
~,:- ~~t ~~: t~:c:c. ob1

1 
•. No1litcrntohna

11
1 obr c1?~~1ty treasurer, sheriff, _constable, or 

SlYer as g:~r- o cr yu . 10 o ce~, s a e 1au c. to a_nswcr as garmshee for mo
n •• hec. neys m Jus possessiOn as such pubhc officer, bclongincr to or claim-

ed by any judgment debtor. 
0 
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TITLE II. 
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OF EVIDENCE. 

CHAPTER IV. 
OF EVIDENCE. 

Of the Competency of Witnesses. 
OJ the Jfanne~· of Compelling the Attendcmce of Witnesses. 
Of JiJmmination of Witnesses. 
Of Depositions taken in the Territory. 
OJ Depositions taken out of J'en·1~m·y. 
Of Ptoceedings to Perpetuate Testimony. 
OJ Pt'ovisirms Relating to Records, Documents ancl other 

Writings. 

TITLE I . 

Of the Competency of Witne3ses. 
SEO.l. Want of religious bo!iefuot to disqualify. 

2. Dut bcliofin Supremo Doing, who will punish perjury, necessary. 
3. No person to be excluded on account of interest. 
4. To whom last section inappliooble. 
5. Con>iction for crime to aO'ect credibility only. 
G. Persons incompetent to testify. 
7. Certain persons not to be examined. 

11] 

TITLE l. 

SEC. 1. No person if otherwise competent, shall be disqualified 
from being a witness on account of the want of religious belief. 

SJw. 2. Every person believing in the existence of a Supreme '1\'h~t r ll· 

Being, who will punish false swearing, if otherwise competent, may g!o~s bcfie 
be a witness in any action or proceeding. necessary. 

SEC. 3. No person offered as a witness shall be excluded from Competenc1 
giving evidence by reason of his interest in the event of the action. or "·ttncss. 

SEc. 4. The last section shall not apply to a party to the action, 7Darb. 120 
nor to any person for whose immediate benefit it is prosecuted or ~,J~fJ·n ~st' 
defended. \Yheu an assignor of a thing in action or contract is 0.,7.' ar · 

examined as a witness on behalf of any person deriving title 
through or from him, the adverse party may oJler himself as a wit-
ness to the same matter in his own behalf, and he shall be so re-
ceived. But such assignor shall not be admitted to be examined 
in behalf of any person deriving title through or from him, against 
any executor or administrator. 

SEC. 5. No person offered as a witness shall be excluded from convicttou 
givincY evidence by reason of conviction for crime but such con- ror crime cr-

• • 
0 b 'h i!t' • d'b')' ' fects wlt-VlCLlOn may e s own to auect h1s ere I 11ty. nes.' credi 

SBc. 6. 'rhe following persons shall not_ be c?mpetent to U:stify : ~~~~~~. in· 

1. Those who are of unsound mind, or mtox!Cated at the time of corotwt•n! 

h · 1 t' 1' • • to testify. t e1r prot uc ton 10r exammatwn ; 
2. ' Children under ten years of age, who appear incapable of re

ceiving just impressions of the facts respecting which they are ex
amined, or of relating them truly; 

3. Negroes, m_ulattoes and Iadians, or persons one half or more 
?f Indian blood, m an action or proceeding to which a w bite person 
IS a party. 

S.u:o. 7. In orde~ to encourage confidence, and to preserve it in- I'enons not 
violate, the followmg persons shall not be examined as witnesses : l~er exam 
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_TITLE 2. 

OF E\"IDENCE. 

1. A husband shall not be examined for or against his wife, nor 
a. wife for or arrainst her husband; nor can either, during marriage 
or afterwards, be, without the consent of the other, examined as to 
any communi0tion made by one to the. <?tber .during marria.ge. 
But this exceptiOn shall not apply to a CIVIl actwn or proceeclmg 
by one against the other ; nor to a crimiual action or proceeding 
for a crime committed by one against the other; 

2. An attorney or counsellor shall not, \ritbout the consent of 
his client, be examined as to any communication made by the 
client to him, or his advice given thereon in the course of profes
sional employment ; 

3. A clergyman or priest shall not, without the consent of the 
person making the confession, be examined as to any confeEsion 
made to Lim in his professional cbarnctcr, in the conroe of lliscipliue 
enjoined by the church to which be belongs; 

4:. A regular physician or surgeon shall not, without tbe consent 
of his patient, be examined in a. civil action as to any information 
acquircll in attending such patient, which was necessary to euable 
him to prescribe or act for the patient; 

5. A public officer shall not be examined ns to communications 
made to him in official confidence, when the public interest would 
suUi:lr by the disclosure. 

TITLE II. 

JJanner of Compelling the Attendance of Witnesses. 

SEc. 8. Witnesses not compelled lo attend. 
9. Subp<2na, its requisites. 

10. Subp<2na, bow issued. 
11. Subp<2na, how served. 
12 & 13. Persons in court may be cornpelltd to testify. 
14. Penalty for disregarding sul.Jprona. 
15. Attachment, when to issue. 
16. Order to examine a prisoner. 
17. Order, how obtained. 

When com· SEC. 8. No person shall be obliged to attend as a witness before 
l'eiled to 1\t· f d · 1 · · f h · · ~<>nd. any court o recor , JUC ge, JUStiCe o t e peace, conumsswner, ref-

eree, or other officer, in any civil action out of the county in which 
he resides, unless his residence be within twenty miles of such 
comt, judge, justice of the peace, commissioner, referee or other 
ofl1cer. And no person shall be compelled to attend as a witness 
in any civil action or proceeding, unlc:;s the f~l!:> be paid or tenuered 
to him, which are allowed by law for o11u day's attendance as a 
witness, and for travelling to and returnillg from the place where 
he is rcq uired to attend, provided such fees be demanded by him 
at the time of service of the subpcena.. 

sub"[lmna. SEc. 9. The subpccna may .re.qui~e not only the personal attend-
ance of the person to whom 1t 1s directed, at a particular time and 
pl.n.ce ~o testify as a witness, but may also require ltim to bring 
With h1m any books, documents, or other things under his control. 

l.Jow lssuod. SE<!. 10. rrhe subpcena shall be issued as follows : 
1. To require attenuance before a court of rccorJ, or at tho trial 

of an issue therein, it shall be issued in tho uamc of the United 
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States, and be under the s~al of tJ;!.e co~rt, bef~re which the attend· TITLE a. 
ance is required, or in wh1ch the Issue 1s pendmg. . . 

2. To require attendan~e out of such a court, before a JUdge, ~us
tice of the peace, commisswner, re_feree, o.r other officer, authonzed 
to administer oaths, ?r take te:>t1mony 1D an~ matte~ u~der the 
laws of this territory, 1t shall be 1ssued by such Judge, J ustlce of the 
peace, commissi~ner, referee, or other officer before whom the at· 
teodance is reqmred: . . . 

3. To require attendance beforeacommu;~10ner appomted ~take 
testimony by a court of any othe~ state, tern tory o~ country, 1t .m~y 
be issued by any judge, or justiCe of the peace, m places wrthm 
their respective jurisdictions. . 

SEC. 10. Such subpoona. mal be served by any wh1te person over n ow served. 

eighteen years of age, by exh1biting and rea?ing it to the witness, 
or by giving him a copy thereof, or by leavmg such copy at the 
place of his abode. 

SEC. 11. A person p:ese_nt in court or before 3: judical o~cer, ~:~~~n eo!~ 
may be required to testify m the same manner as 1f he were m at- pelled to 

tendancc upon a subpoona issued by such court or officer. test.!IY. 

SEC. 12. If any person dull. served wit~ a subpoona, and obliged r~~=~t;,.di~~ 
to attend as a witness shall farl so to do, Without any reasonable ex· subpa!na. 1~ 
cuse he shall be liable to the aggrieved party for all damages oc- ~~·n.io. ~r: 
casi~ned by such failure, to be recovered in .a civil action. 

SEC. 13. Such failure to attend, as reqmred by the subpcena, 
shall also be considered a contempt, and upon due proof of the ser· 
vice thereof, the witness may be punished by a fine not exceeding 
fifty dollars. . 

SEc. 14. The court, judge, justice of the _Peace or ot~er officer_, m Attachment. 

such case may issue an attachment to bnog such wrtness before 
them, to ~nswer for tbe contempt, and also to testify as a witness 
in the cause in w bicb he was subpcenred. . . . . 

SEC. 15. If the witness be a prisoner confined m a Jall or pnson Order to •.x· 

witbin this territory, an order for his examination in l?rison, upon ~::'~~· pm· 

deposition, or for his temporary rem~val and produc:wn before a 
court or officer, for the purpose of bmng orally ex.ammed, may be 
issued. 

SEC. 16. Such order can only be made upon affidavit, showing Order how 

the nature of the action or proceeding, the testimony expected from obtained. 

the witness, and its materiality. 

TITLE TIL 

JJJxa",_t"nation of P(JJ1ies. 

Sxo. 17. A party may examine his adversary. 
18. PlaintiO' may file interrogatories for discovery. 
19'. Answer to interrogatories to be filed. 
2Q. Interrogator may examine adverse party. 
2 t. Rebutting testimony. 
22. F.ITect of refusal to testify. 
23. •restimony by a party not responsive to the inquiries, may be rebutted by the 

oath or the party calling him. 
24. Person for whom action is brought or defended, may be examined. 

SEc. 17. A party to an action or proceeding, may be examined Ap~tym= 
as a witness, at the instance of the adverse party, or of one of several :d;enna~r.a: 

8 
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TITLE 4. adverse parties, and for that purpose may be compelled in the same 
manner and subject to the same rules of examination as any other 

sanr. 7ts.; witness,' to testify at the trial, or he may be examined on a com-
8 Cornat. 459. . . miSSIOn. 
Interrogato- SEc. 18. Instead of the examination being had at the trial as pro
~~over/or vided by the last section, the plaintiff at the time of filing his com

plaint or afterwards, and the defendant at the time of filing his 
answer, or afterwards, may file in the clerk's office, interrogatories 
for the discovery of facts and documents material to the sn pport or 
defence of the action, to be answered on oath by the ad verse party. 

~awer to SEc. 19. Such interrogatories shall be answered, and such an
~f.~~rogato- swcrs filed in the clerk's office, within twenty days after the same 

arc Eerved on the party interrogated, unless for cause shown a fur
ther time be allowed by the court, or judge thereof. 

Interrogator SEC. 20. A party to an action having filed inter-rogatories to be 
:~ne !~: answered by the adverse party, as prescribed by the last two sec
verse party· tions, shall not thereby be precluded fi·om examining such ad verse 

party as a witness at the trial. 
~~~~~~lf SEc. 21. The testimony of a party either upon an examination 

at the tri~l, or upon interrogatories filed, may be rebutted by ad
verse testimony. 

EfFect or SEc. 22. If a party refuse to attend, and testify at the trial, or to 
rc(usal to b · d · · teatlfy. e examme upon a commission, or to answer any interrogatories 

flled, his complaint, answer or reply, may be stricken out and judg
ment taken against him, and he may also in the discretion of the 
court, be proceeded against as in other cases for a contempt. 

Testimony SEC. 23. A partb examined by an adverso party, as in this chap-by a party 'd d . d . , . n.ot rcspon· ter provt e , may e examme on h1s own behalf m respect to any 
~~~':m~~. tbe matter pertinent to the issue. But if be testify to any new matter 
~~~tted' ~~ not responsive to ~he inquiri.es p~t to him by the ad verse party, o; 
lhe oath or necessary to explam or quahfy h1s answer thereto; or to discharge 
~~fun;~';;';.'.~ when ~is answer \~ould char~e himself, su?h adverse party may 
2 san · sw. offer h1mself as a Witness on hts own behalf m respect to such new 

matter, and shall be received. 
~~~~~naeti~~ SEC. 24-. A person for whose immediate benefit tbe action is 
'" brought prosecuted or defended, though not a party to the action may be 
or defended, · d · · h d b' ' may be examme as a Witness m t e same manner, an su ~ect to t he same 
examined, rules of examination as if he were named as a party. 

TITLE IV. 

Of Depositt'ons talcen in the Terr£tory. 
SEO. 25. Depositions when taken. 

26. Deposi~ions before whom L~ken; notice to be given. 
27. Oath and examination of witnesses. 
28. Deposition how taken. 
29. Deposition to whom sent. 
30. Deposition how received in evidence. 
31. Deposition when not to be used. 
32. Wheo deposition taken in oue action may be used in another action. 
33. Deposition in court below, may bo used in appellate court. 
34. When person may bo compelled to give deposition. 

~~·1~t~~- SEC. 25. The. ~cstimony of a ~vitness in this territory, may be 
taken by depos1t10n, to be read m evidence in any action, suit or 
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proceeding commenced and pending in any court in this territory, TITLE 4 . 

in the following cases : -- -= 
1. ·when the witness resides out of the county, and more thau 

twenty miles from the place of trial; 
2. \Vhen the witness is about to leave the county and go more 

than twenty miles from the place of trial, and there is a ~robability 
that Le will continue absent when the testimony is reqmreu; 

B. When the witness is sick, infirm or aged, as to make it prob
able that he will not be able to attend at the trial. 

SEC. 26. Either party may have the deposition of a witness nerorcwhom 
taken in this territory, before any judge of the district court, jus- taken. 

tice of the peace, clerk of the supreme or district courts, master in 
chancery, mayor of a city or notary public, on serving upon the 
adverse party, or his attorney of record, previous notice of the 
time and place of examination. Such notice shall be ;:~.t least three Whnt notice 
days, and in addition one day, Sundays excepted, for every twenty to be gll'en. 

miles of the distance of the place of examinat10n, from the residence 
of the person to whom notice is given, unless for a cause shown, a 
judge of the district court prescribe a shorter time. When a 
shorter time is prescribed, a copy of the order shall be served \vith 
the notice. 

SEc. 27. Before proceeding to the examination, the witneSs shall oath ~nd 
be sworn by the officer taking the deposition, to testify the truth, ~f~'f~~:a~:. 
the whole truth, and nothing but the truth, relatina to the cause 
for which such deposition is taken; he shall then be

0 

examined by 
tho parties, or their attorneys, if they shall think fit, or by the 
officer, either upon verbal or• written inten:ogatories, on all the 
points which they shall deem material. 

SEC. 28. The deposition shall be written by the officer taking Deposition 
the same, or by the witness, or by some disinterested person in the bow taken. 
presence and under the direction of such officer. When completed 
it shall be carefully read to, or by: the witness, corrected if desired, 
and subscribed by him, and oort1fied by the officer substantially as 
follows: 

Territo1·y of Oregon,} 
County of ss. 

I, .A. B., justice of the peace, in and For'!' ot 
for the said county, (or judge, clerk, &c., as the case may be,) do certillcnte. 
hereby certify that the above deposition was taken before me, and 
reduced to writing by myself (or witness, &c., as the case may be,) 
at in said county, on the day of , 18-, at 
-- o'clock, in pursuance of notice, that the above-named witness, 
before examination, was sworn (or affirmed) to testify the truth, 
the .'~hole truth, and nothing but the truth, and that the said de-
po~ltJOn was. carefully read to (or by) said witness, and then sub· 
sen bed by h1m. 

Dated at -, the day of , 18-. 
A. B., Justice of the Peace. 

S.Ec. 29: Tho deposition shall be enclosed and sealed by the To whom 
officer takmg the same, and directed to the clerk of the court arbi· sent. 

tra.to:s, referees, or justice of the peace, before whom the action is 
pcndmg, or to such person as the parties in writing may agree 
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TITLE G. upon, and eith~r delivered to the clc~·k of the court, or other per
son! or transmitted through the mall or by some private oppor
tumty. 

now SEc. 80. Such deposition may be used by either party upon the 
~;~~:~.in tria~ or oth_er proceeding against ~ny party giving or redeiving the 

n?~tce, su bJCCt _to all legal exceptiOns, to the competency or credi
~ilJty of th_e Witness, or the mann~r of taking the deposition. But 
If the _part1es attend at the exammat10n, no objection to the form 
of an mterrogatory shall be made at the trial, unless the same was 
taken at the time of the examination. 

~~3~ not be SEc. 31. No deposition shall be used if it shall appear that the 
reason for taking it no longer exists; provided however that if the 
P.arty producing the ~e~osition in. such case, shall sh~w any suffi.
Cien~ cause then ex1stmg for usmg such deposition, it may be 
admitted. 

w1 h1
en depo. SEc. 32. When the plaintiff in any action shall discontinue it 

s I ona may h . h Jl b a· . d ~ I !>" used or w en It s a e ISmisse 10r any cause, and another action 
~~uo~~otber shall afterwards be commenced for the same cause between the 

same parties o~ their respec.tive representatives, ail depositions 
JawfulJy taken 10 the first actwo, may be used in the other in the 
~arne_ D'?anner and subject to th~ same con_ditions and objec~ions as 
1f ongmally taken for such. actwn; provided, that the del'osition 
shall have been duly :filed lll the court where the :first actton was 
pend.ing,_ and shall remain in the custody of the court, from the 
termmatwn of the :first action until the commencement of the 
other. 

~~j,.~~~~~ in SEc. 33. When an acti~n. shall have been appealed from one 
court. court to another, all depos1t10ns la.wfully taken to be used in the 

court below,. may be used in the appellate court in the same man
ner, and subJeCt to such exceptions for informality or irregularity 
and none other, as were taken to such depositions in writing in th~ 
court below. 

Wltnc!sess. SEc. 34. Any witness may be subpoonred and compelled by any 
howcomffi. h'd kd .. pclled, &e. o_ . cer aut onze to ta e eposJtwns, to appear and give his depo· 

s1t10n. at . any place within twenty miles of the abode of such wit
ness, m hke manner and under the same penalties as he may be 
subpcenrod and compelled to attend as a witness in any court. 

TITLE V. 

Of Depositions {aken out of tlie Territory. 

SEo. 35. Depositions may be taken out of Territory. 
36. Commission how to issue. 
37. Interrogatories, how settled. 
38. Authority or commissioner. 
39. Trial not to be po$tponed by reason or commission not returned, excep~ &c. 

Depositions. SEC. 85. The. t;cstimony of a w:itness. out of this territory may be 
taken b.y depos1t~on, _to be read I~ evJ_dence in any action, su1t or 
proceedmg pendmg 1~ ~ny court I~ th1s territory. 

Commlsalon SEC. 86. The depostt!On of a Wltness out of the territory shall 
how to Issue. b tak . · · d b 1 

e en upon a commiSSIOn Issue y the clerk under the seal of 
the court, u~n an order of th_e C?urt, or a judge thereof, which 
order may be made on the application of either party, upon giving 
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to the adverse partY: ten days' flre~ious notice in writing, tol?eth~r TITLE e. 
with a copy of the mterrogatones Intended to be put to such Wlt-

ness. It shall be iss11ed to a person or persons, not exceeding three 
in number, agreed upon by the parties, or if they do not agree, to 
any judge, justice of the peace, notary p11blic, or other competent 
person_ s~lected by the court or judge granting the order for the 
commtssJon. 

SEC. 87. Such. proper interrogatories, as well on part of the plain- Interrogato
t iff as on part of the defendant, as the respective parties may pre- ~~ted. bow 
pare, w be settled. if they disagree as to for~, ?Y the court or 
judge thereof, grantmg the order for the comroJSSlon, shall be an-
nexed to the comrn.ission; or where the parties agree to that mode, 
the examination may be without written interrogatories. 

SEc. 88. The commission shall authorize the commissioner or :o:~;f.o~~ 
commissioners to administer an oath to the witness, and to take 
his deposition in answer to the several interrogawries annexed to 
such commission, or when the examination is to be without interro-
gatories in respect to the question in dispute; to certify the depo· 
sition to the court; and to direct it to the clerk of the court, or 
such other person designated or agreed upon, and forward it to 
him by mail or other usual channel of conveyance. 

SEc. 39. A tria.l ~r other proceeding shall not be pos~poned by Trial not to 
reason of a comm1ss10n not returned, except upon affidavit or other ~~ned P~~ 
evidence satisfactory to the COUrt, that the testitnony Of the Witness rca~ I of 
is necessary, and tnat proper diligence has been used to obtain it. ~~~re:!:d 

TITLE VI. 

Of Proceedings to Perpetu,ate Testimony. 

S&o. 40. Testimony how perpetuated. 
4.1. Proceedings of court prepa.ratory to hearing application. 
42. Commission, wben to issue. 
43. Deposition, how taken. 
«. Deposition, where filed, where used. 

SEc. 40. When any person shall be desirous to perpetuate the Testimony 
testimony of any witness, he shall make a statement in writing, ~;d~rpet· 
setting forth briefly and substantially his title, claim, or interest; in 
or to the s11bject concerning which be desires to perpetuate the 
evidence, and the names of all persons interested or supposed to be 
interested therein; and also the name of the witness proposed to 
examined, which statement shall be under oath and filed in the 
district court. If the subject or the proposed deposition relate to 
real estate within this territory, the statement shall be filed in the 
county where the lands, or any part thereof lie, otherwise in the 
count.y where the parties, or some of them, reside. Upon such 
statement, an application may be made to such court, or a judge 
thereof, to allow the examination of such witness. 

SEC. 41. The Court or judge shall appoint a time and place for Proceedings 
hearing such application, and shall order notice thereof, and of the f~CI>j,~~t~~ 
sta~ement W ~e served on all persons mentioned therein, as ad verse· applicMton. 
ly mterested m t~~ m~tter. The notice shall be served person-
ally ~o all those l~vmg m the territory, at least twenty days before 
the t1me of hearmg the application. Upon those who are not 
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TITLE 7. residen:s o.f the territory, it shall be served by publication, or 
ot~erwJse, m the snme manner as a summons is served upon a non
resident. 

~~:lssio~0 SEc. 42. If upon such hearing of the parties, or of the applicant 
usue. alo.ne, should no adyerse p~rty appear, the court or judge shall be 

satisfied that there JS sufli?1ent cause fo! taking the deposition, an 
order shall be .made, allo\n.ng the exammation of the w1tness; and 
s.uch court or JUdge sha.ll ?Jrcct a commission to issue therefor in 
like manner as a commJSSIOn to take the testimony of witnesse~ in 
other cases. 

~~~~~~:·. .SEc. ~3. The deposition of such whncss, whether residinO' :in 
th1s terntory or ?Ot, shall be taken upon written intcrrogato~·ies, 
filed by th.e apphcant1 and cross i?terrogatories filed by any party 
adversely mtcrest~d, 1f.hc shall tbmk fit; and jt shalJ be taken and 
re~u~ned substantial.Iy m the same ma:nner as if taken upon com· 
miSSion, to be used m any cause pendmg in the same court 

To be filed SE 44 Th d . . ' . 
when used. c. . e epositJOn, w ben returned, shall be filed :in the 

offic~ of th? clerk of the court by whom the commission was issued, 
an~ 1.f a tnal be had between the person at whose request the dc
posJtiOn was taken, and the persons named in the statement or 
an:r of t~em, or thei~ successors in interest, upon proof of the ddath 
or msam}Y of th~ w1tness, or of his ~nabili~y to attend the trial, by 
rcaS?n o age, s1ckness or settled mfirm1ty, the deposition, or a 
certified. copy thereof, I?Jay be used by either party, subject to all 
le&al <?bJeCtiOns. But if the parties attend at the examination, no 
O~JectiOn to the form of the interrogatory shall be made at the 
trJal, unless the same wc:re taken at the time of the examination. 

TI'l1LE VII. 

Provisions ?·elating to Records, .Documents, ancl other m-~·t~ngs. 
SEO. 45. Inspection of documents how obtained. 

46. Aherations in written in~truments to be explained. 
47. Ree<?rds of f~reign courls how to bo authenticated. 
48. Cert.tfled cop1es of deeds, &c., when received in evidence. 
49. Cop~es of papers. in certain territorial offices, when evidence. 
50. Cert•ficate of restdence, when evidence. 
51. Seal of office how affixed. 
62, Foreign Statues when evidence. 

Inspecl}or)t)f SEC. 45 . .Any court in which an action is pending or ., J. a 
documents, th f. . 1 <> U ga 
!~t.:ined~o~ .er~o , may, ~pon ~otJCe, or?er eit~er party to give to the other 
&nt. 698. Withm a specified t1me, an mspect10n and copy, or permission to 

take a C?PY of any book, document or paper in his possession or 
un~er h1s control, containing evidence relating to the merits of'tbe 
actton or the defence therein. If compliance w1th the order be 
be~used,. the ~ourt ?lay exclud~ the book, document, or paper from 

eJng.gtven m ~v1dcnce ;, or 1f wanted as evidence, by the part 
~pplymg, may direct the JUry to presume it to be such as be alleg~ 
lt to be ; and the court may also punish the party refusing as for 
a contempt. This section shall not be construed to prevent a 
party from comrelling ~nother to produce books, papers or docu
ments, when he IS exammed as a witness. 

!:~iN~~:. SEC. 46. Any party producing a writing as genuine, which has 
been altered or appears to have been altered after its execution in 

' 
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a. par t material to the question in dispute, and such alteration is.not ouAPT~ 
noted in the writing shall account for the appearance or alterat10n. 
lie may show that the alteration was made by another without his 
concurrence, or was made with. the consent of the parties affected 
by it, or otherwi~e. pro.perl,r or mnocently made. .If he do that, be 
may give the wntmg In evidence, but not otherwise. 

SEc. 47. 'l1he records and proceedings ofany court of the United ~~;~~~· or 
States or of any state or territory, shall be admissible in evidence, couns. 

in all ~ases in t.his territory, when authenticated by the attestation 
of the clerk, prothonotary or other officer having charge of the re-
cords of such court, with the seal of such court annexed. 

SEc. 48. Whenever any deed, conveyance, mortgage, bond or cer~iflc<I 
other writin~, shall have been recorded or filed in pursuance o~J.aw, ~~~ "~~ 
copies of sucl:l deed, conveyanc~, mortgage, bond or other wnt1~g, 
dulv certified by the officer havmg the lawful custody thereof, with 
the~seal of office annexed, shall be received in evidence to aU intents 
and purposes, as the originals themscl ves. 

SEC. 49. Copies of all papers on file in the offices of the survey· C<>pies 
1
ot 

0 
. . . l papers n 

or-O'eneral of Oregon, secretary of regon tern tory, terntona certain terri-
0 • . 1 a· d t torlal offices. treasurer, terntono. au 1tor, an any coun y treasurer, or any 

matter recorded in either of the said offices, duly certified by the 
respective officers, with the respective s~als of office annexed, shall 
be evidence in all the courts of this terntory. 

S1w. 50. Any certificate of residence and cultivation ~pon the ~;;~~~~!~oc 
public lands, issued by the surveyor·general of Oregon m pursu· 
ance of law, shall be evidence in all courts in this territory. 

SEc. 51. A seal of a ~ourt or public o~ce, when required to any ~~ ~~d~ 
writ process or proceedtog, or to authentwa.te a copy of any record, 
or d~ument, may be affixed by making an impression directly on 
the paper, w hi?h shall b~ as valid as if made upon a wafer or on. wax. 

SEC. 52. Pnnted coptes of the statute Jaws of any state, tern tory, Foreign at3t

or foreign government, if purporting to have been published under :~~~~~ 
the authority of the respective gvvernments, or if commonly ad-
mitted and read as evidence in their courts, shall be admitted in aU 
courts in this territory, and on all other occasions as presumptive 
evidence of such laws. 

CHA~TER V . 
WRITS OF ERROR. 

S£0. 1. What judgments re.examinnblo on writs of error. 
2. TinuJ for prosecuting sueh writ. 
3. Writ of error when deemed to have been issued. 
4. Notice by clork to defendant. 
6. Notice how served. 
6. Transcript, what to contain. 
1. Tirne of assigning errors, a.od filing joinders. 
8 Judg~n.ent may be set asido, reversed, affirmed, or modified. 
!l. Addtt!Onal under~'lking to pny judgmcn~ damagea, &c. 

I 0. Form of undertakmg. 
1 1. Proceedings in case or death, k., of parties, after flliog undertaking. 
12. Persons who may prosecute writ of error. 
13. Sale oflnnd in cerll\in cases, not to be affected by reversal, k. 
H. Supr~me co~rl when equally divided, cause to stand over. 
15. Spec111l verdtet when directed. 
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CHAPTER:!. SEc. 1. Every final judgment, orde: or decision of~ districtcou~t, 
Judgll)eots except in chancery, may be re·exammed upon a wnt of error; 10 

b
re1·examlna· the same court for error in fact, and in the supreme court for error 

eon writ of 
error. in }a W. 
Tlmerorpro· SEC. 2. Every such writ shall bejrosecutcd within two years and 
ICCUtiDI( 

auch wnt. not after. But if the party entitle to have such writ, shall be ab-
sent f1·om the territory, and shall not have been personally served 
with process, nor appeared to the action, or if such party be an in
fant, married woman or 'imprisoned or insane, then such writ may 
be prosecuted within two years from the removal of such disabil ity 
and not after ; provided that the absence from the territory shall 
not entitle the party to a longer time than five years; the time 
limited shall include the day on which tho judgment is rendered 
or the order or decision is made, or on which the disability ceases. 

When SEc. 3. A writ of error shall be deemed to have issued on the 
~:~':.'ed be;~ day on which the plain tiff in error shall file in the office of the 
ssucd. clerk, of the district court, when the record .is a written undcrtak· 

ing, executed by two sureties, to be approved by the clerk for the 
payment of all the costs of such proceeding; and it sha1l not be ne· 
cessary in any stage of the proceedings, actually to sue out the writ 
of error. 

Notice by SEc. 4. On the filing of such undertaking, the clerk shall issue a 

~1•;k d t to notice to the defendant in error, under the seal of the court, speci-
e en an· fying the court in which, and the time when he is to appear to pro

tect his interests: and if the prrecipe direct the writ of error to be 
made returnable to the supreme court, he shall send thither a tran
script of the record under the seal of the court. Such notice may 
be as nearly as applicable, in the following form: 

J'orm 
notice. 

Tr:rrz'tory of Oregon, } 
County of ss. 

ToO--D--
ot You are hereby notified that .A. B. has sued out a writ of error 

from the supreme court, to recover the judgment of the district 
court of said county, given .in your favor against the said A. B., at 
the term of 18--; and unless you appear in the said 
supreme court on the Monday of , 18--, the 
cause will be heard in your absence. 

Witness the seal of the said district court, the-
day of --1 18-. [SEAL.] 

E. F., Clerk. 

SEc. 5. The notice may be served on the defendant in error or 
~~~~ ot his attorney of record, by any sheriff within his county, and shall 

be by ~~livering him a copy thereof, or it may be served by any 
other d1smterested person; and the return of the sheriff indorsed 
thereon, or the affidavit of such other disinterested person shall be 
evidence thereof, and if served ten days before the return day, the 
cause may be heard at that term. If returned not found, the court 

By pubUca· o_f error may make such or~er fo~ the scrvi~ or publication of no· 
calion. t1ce, as shall appear most hkely m tbe particular case, to convey a 

knowledge of the proceeding to the defendant in error, and may 
then proceed as ifthe notice had been personally served. 
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SEC. 6. The transcript shall conta_in a copy_ of tbe writ, ~nd re· CHAPTER!; 

turn, the pleadings, the journal entnes and b11Js of exceptl0~1 tbe Transcript. 

execution and return, and such other matters as the cou:t or JUdge 
shall have ordered to be made part ?f. the. record. E1ther party certiorari. 

may have a certiorari to supply any d1mmut10n of the record. . . 
ffi b · fi · · AsSlgmng or SEC. 7. The court of error may a X: t e time or asslgmng errors errors nod 

nd filing j oinders. If errors in law be assigned, no joinder shall tilios j oit1d· 

be necessary. One _or more errors i!l [act may be assigned, and the ers. 

defendant may put m the common JOmder as a de~urrer thereto, 
or may traverse or confess, and avoid the facts assigned for error, 
and a separate issue shall be made on each. ' h 1 . d f b Judgment SEC. 8. The JUdgment, or ot er matter comp ame ? , may e " "'Y be 

affirmed, or may be reversed or set aside in whole or m part, o.r ~m~.~d. ,.~~ 
may be modified, or a different judgment or order ma:y be substi-
tuted for that complained of, and the ~ause may be rom1ttod to the 
district court for such further proceedmgs as the supreme court by 
mandate shall direct. Execution may issue from the supreme court, 
or its judgments may be executed by the district court on a man· 
date for that purpose. . . . . Additional 

SEc. 9. If the undertakmg for costs contam an additiOnal under- underlakin~; 
taking to pay the judgment, if affir~ed, and. damages, ~r ~ny_ new kc. 

or modified JUd"ment that may be g1ven agmnst the plamtlff m er-
ror then all further proceedings by way of executing the judgment, 
sh~ll forthwith cease until the further order of the court of error. 
In such case if the judcrment be affirmed or modified, or any new 
judgment b~ given agai'nsL the plaiutifl' in error, damages may be Damages to 

awarded to the defendant in error, not exceeding ten per cent., defendant. 

upon the amount of the judgment, exclu~ive of int_erest and costs, 
if it manifestly appears that the pr.oceedmg was ~1thout prc;>bable 
cause, and merely for delay. And m cases where JUdgment 1s ren· Judjrllent 

dered against the plaintiff in error, judgment shall also be ~en~er~d :rr~n~~
acrainst the sureties in the undertaking, to the extent oftheu habil· 
ity, and execution ·shall issue against .them accordingly .. 

SEc. 10. The undertaking for a wnt of error may be m the fol· 
lowing form: 

A. B. t District Court, County of-----. Judgment 
c~sD. f at term, 18-. 
We pwmise to pay all costs that may be awarded against A. B. Form ot 
h. . f . h' ( d l h • d 'f ffi d uodcrtalciDg. on 1s wnt o error m t Is cause, an a so t e JU gment I a rme , 

and the damages, or any new or modified judgment that may be 
given against him.) 

E. F. 
G. H. 

SEC. 11. If after the undertakincr be filed, either party shall die, Death, &c., 

or b_eing a single wo~an shall ma~ry, the proper persons may on or partie•. 

mot10n be made parties, and the cause shall proceed to judgment. 
SEC. 12. Any person who may be a. party or privy in any judg- Who m~;v 

mcnt, order or decision, may prosecute a writ of error to reverse prosecute 

the sa~e_, and th~ reversal shall inure to the benefit of all parties writ. 

and pnv1es tb~rem; and no other party or privy shall afterwards 
prosecute a wnt of error for the same cause. 
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~R!; SJW. 13. The reversal of a judgment, order or d~cisi?n shall not 
&!cor lnnd, affect the title of property sold upon an e:xecut10n 1ssned upon 
~~·n !!~~-~~ such J. udrrment, order or decision if such property be purchased at 
,..., a .. cc...,. 0 1 1:. • d d · 
by reversal the sale by: a stranger, but if purchased by tne JU gment ere ltOr, 
of judgment. h l . ff . b • . fi th • th f t c p a10t1 m error may rmg an actwn or e recove1.y ereo, 

and the court may award restitution or render such other JUdgment 
as justice shall require. 

When cause SEc. 14. When the supreme court shall be equally divided in 
tostandover opinion, the cause shall stand continued until all the judges are 

present. 
Special ver· SEC. 15. Whenever on the trial of an action at law in the dis-
diet when . • d · t d b f 1 · 
drccted. tnct court 1t shall be foun to turn on 1mportan or on t u prm-

ciples of l~w, the court may direct a special verdict to be found; 
and in all cases the parties may agree upon the facts, and such 
agreement in writing, signed by the parties or their attorneys, shall 
be made part of the record; and all questions of law arising on 
special verdicts, agreed cases, motions for new trials, and all others 
in any manner arising in the district courts, in law or equity, may 
be adjourned into the supreme court for decision; and the supreme 
court may give judgment, or remand the cause, or mak~ any order 
according to the law and justice of the case. 

CH A PTER VI. 

OF MISCELLANEOUS PROVISIONS IN ACTIONS .A.T L.A.W. 

SEO. 1. Definition of an order and molion. 
2 & 3. Motions and orders how and when made. 
4. When notice is necessary it must be teo days before henring. 
5 & G. Notice and other papers how served. 
7 & 8. Service by mai~ how made. 
9. When papers need not be served on defendant. 

· 10. Service when party resides out of territory. 
11. Party, under this chapter not liable to contempt. 
12. Affidavits, &c., defectively entitled, -ralid. 
13. Time how computed. 
14. Debts barred by lapse of tlma in other states. 

Definition or SEc. 1. Every direction of a court or judae made or entered in 
nn order and • • d d · · d · q · d d 
motion. wnting, and not mclu e m a JU gment, 1S denommate an or er. 

.An application for an order is a motion. 
Motion how SEC. 2. Motions may be made to the court at term, or to a judge 
m.ade. in vacation, unless otherwise provided by statute. 
5 rro•. 209; SEc. 3. Motions shall be made within the district in which the 
zsanr. 703

• action is triable. Orders made out of court, without notice, may 
be made by a judge of the court in w hicb the action is brought in 
any part of the territory. No order to stay proceedings for a 
longer time than twenty days, shall be granted by a judge out of 
co.urt, except upon previous notice to the adverse party. 

or notice or SEC. 4. When a notice of a motion is necessary, it shall be 
motion. served ten days before the time appointed for bearing i but the 

court or judge may, by an order to show cause, prescribe a. shorter 
time. 

Notice, &co., SEC. 5. Notice shall be in writing, and notices and other papers 
how served. 

I 
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may be served on th.e party or attorney, in. the ma~mer prescribed cnAPTO:RG. 

in the next three sectwns, where not otbenv1se proVldcd by statute. lb. 1 eo .... 
SEc. 6. The service may be personal, by deli very to the party or 416

· 

attorney on whom the service is required to be made, or it may be 
as follows: 

1. If upon an attorney, it may be made during his absence from 3 cat. ss. 
his office, by leaving the notice or other papers with his clerk 
therein or with a person having charge thereof; or where there 
is no p~rson in .the offic~, bJ: leaving t~em .between ~he hours of 
six in the mormng and mnc 10 the evemng, 1n a conspiCuous place 
in the office, or if it be not open, so as to admit of such service, 
then by leaving them at the attorney's residence, with some per-
son of suitable age and discretion ; 

2. If upon a party, it may be made, by leaving the notice 01· 20 l obo. 

other papers at. his. residence, ~etwec? the hours of six. i~ the 140
· 

morning, and mne m the evcnmg, wttb some person of suitable 
age and discret~on. . . 

SEC. 7. ServiCe by matl may be made\ w.here the person m~~g ser_vlco by 

the service, and the person. on whom. 1t 1s to be made, re?~de: m m:ut. 

different places between whiCh theTe 1s a regular commumcat10n 
by mail. 

SEc. 8. In case of service by mail, the notice or other paper Ib. 4 Ho•. 

shall be deposited in the post office, addressed to the person on 246
• 

whom it is to be served, at his place of residence, and the postage 
paid; and in such case, the ti~c of service shall be double that 
required in case of personal serviCe. 

SEC. 9. Where a defendant shall not have demurred, answered, When pa

or given the plaintiff or his attorney written notice of his appear- :~· ne~~ 
ance service of notice or papers in the ordinary proceedings in an ~c~v~ ton 

actidn, need not be made upon him, unless he be imprisoned for e en an . 

want of bail. 
SEC. 10. Where a plaintiff or a defendant who has demurred, Service 

d . . fb' ·a t ftb t . "here pnrly answere , or gtven notJCe o IS appearance, rest es ou o e ern- re•Jdesoutor 
tory, and has no attorney in the action, the service may be made territory. 

by mail, if his residence be known, if not known, on the clerk for 
the party. -

SEC. 11. The provisions of this chapter shall not apply to the Party not H-. f b • nble for con· service of a summons, or other process, or o any paper to nug a tempt. 

party into contempt. 
SEc. 12 . .An affidavit, notice, or other paper, without the title of t~~r~~ 

the action or proceed ina in which it is made, or with a defective e!tute~~ ;.a
title, shall be as valid and effectual for every purpose as if duly en- lid. 

titled, if it intelligibly refer to the action or proceeding in which it 
is made. 

SEc. 13. The time within which an act is to be done, as provided Time bow 

in this chapter, shall be computed by excluding the first day and computed. 

including the last. If the last day be Sunday, it shall be excluded. 
SEC. 14. When a cause of action has arisen in another state or Debtsbarrcd 

territory, or in a foreigu country, and by the laws thereof, an action ~fm;~~·:th~~ 
thereon cannot there be maintained against a person, by reason of states. 

lapse of time, an ?-ction shall not be maintained against him in this 
territory, except m favor of a citizen thereof, who bas held the cause 
of action from the time it accrued. 
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CHAPTER7. 

OF SET-OFF IN ACTIONS AT LA. W. 

CHAPTER VII. 

OF SET·OFF L.'f ACTIONS AT LAW. 

SEo. 1. Set-offs, when allowed. 
2. Against plaintiff or assignor of contract. 
3. Against assignor of bills of exchange. 
4. Against persons beneficially interested. 
6. Set· off in actions brought by executors, &c. 
6. Proceedings when balance is found for defendant. 
? . Set-offs by trustees, &c. 
8. Defendant must plead sot-ol'f. 
9. When set-offs equal or exceed plaintiff's demand. 

10. Judgment when to be rendered against plain tift: 

Sot-otrs. SEc. 1. In the following cases, and under the following circum-
stances, a defendant, in an action at law, may set off demands which 
)le has against the plaintiff: 

~fu.t :o a 1. It must be a demand arising upon judgment, or upon contract, 
c::~:et. ~~ express or implied, whether such contract be written or unwritten, 
~·~v.~~~. sealed or without seal; and if it be founded upon a bond or other 
~; 6 Darb. contract having a penalty, the sum equitably due, by virtue of its 

· condition only shall be set off; 
~~~a~ d~~ 2. It must be due to him in his own right, either as being the 
~i,;ht. o~0 original creditor or payee, or as being the assignee or owner of the 
Wen. 399; 1 demand; 
~:!!/~ 11• 3. It must be a demand for property sold, for money paiu, or for 
1:;~au<1 t services done; or if it be not such a demand, the amount must be 

r roper T· liquidated, or be capable of being ascertained by calculation j 
~~n ha~te 4. It must have existed at the time of the commencement of the 
emt~d. action, and must then have belonged to the defendant ; 
f!' what ae- 5. It shall be allowed only in actions founded upon demands 
~~'::d. al- which could themselves be the subject of set-off, according to law; 
~:r~ de- 6. If there be several defendants, the demands set off must be due 

an ° to all of them jointly ; 
!~'::1~1 be 7. It must be a demand existing against the plainti..ff in the ac
f~alntur. 1 tion, unless the action be brought in the name of a plaintiff who 
do~':i~7 ; 15 has no real interest in the contract upon which the action is foun-

ded ; in which case no set-off of a demand against the plaintiff shall 
be allowed, unless as hereinafter specified. 

AYignor or SEc. 2. If the action be founded upon a contract, other than a 
contract. negotiable promissory note, or bill of exchange which has been as· 

signed to the plaintiff, a demand existing against such plaintiff, or 
any assignor of such contract at the time of the assignment thereof, 
and belonging to the defendant in good faith before notice of such 
assignment, may be set off to the amount of the plaintiff's debt, if the 
demand be such as might have been set off against such assignor, 
while the contract belonged to him. 

or a .. lgnor • SEc. 3. If the ac_tion be upon a. n~gotiable promissory note, or 
b~l~otea or b11l of exchange assigned to the f.lamt1ff after it became due, a set· 

off to the amount of the plaintiffs debt may be made of a demand 
existing against any person or persons who shall have assigned or 
transferred such note or bill after it became due, if the demand be 
such as might have been set off against the assignor while the note 
or bill belonged to him. 
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SEc. 4. If the plaintiff be a trustee for any ot~er, or if_ the action cnAPTER 8: 

be in the name of a plaintiff who has no real mterest m the con· 
tract upon which the action is founded, so much of a demand exist· or person 

h l · · fl' ~ h b :fi beneficlaUr ing against those whom t e p amt1 represe.nts, o: 10r w ose .en~ t ~~~eote<lln 
the action is broucrht, may be set off, as w11l sa.t1sfy the plamt1ffs · 
debt if the same ~ight have been set ofr' in an action brought by 
tho~ beneficially interested. 

SEC. 5. In actions brouP"ht by exeClltors and administrators, Inaetiomby 
. h . 0 

• d b J · J exocntors. 8 demands agamst t e1r testators or mtestatcs, an e ongmg to e- wen.r.so; 21 

fenda.nt at the time of their death, may be set oif by the defendant, ~~it m: ~ 
in the same manner as if the action had been brought by, and in Barb. 830: 

the name of the deceased. 
SEC 6 When a set-off shall be established in an action brought Balance , 

• · found 10r 
bv executors or administrators, and a balance found due to the defendant. 

defendant the judcrment rendered therefor against the plaintiffs, 
shall hav~ the sam~ effect as if the action had been originally com· 
menced by the defendant. 

I . . d d · · t t d Sct-o!rs by SEC. 7. n actions agamst executors an a mUllS ra ors, an exccutoro, 

against trustees and others sued in their r~presentat~ve character, \rust m, &:e. 

the defendants may set off demands belongmg to their testators or 
intestates or those whom they represent, in the same manner as 
the perso~s so represented would have been entitled to set off the 
same, in an action against them. 

SEc. 8. To entitle a defendant to a set-off, he must set the same Defendant 

forth in his answer. :~!1r. plead 

SEc. 9. If the amount of the set-off, duly established, be equal When •et-oD' 

to the plaintiff's debt or demand, judgment shall be entered that ~~:~ :Ia~~: 
the plaintiff take nothing by his action : if it be less than the plain· :':d. de· 

tiff's debt or demand, the plaintiff shall have judgment for the 
residue only. 

SEC 10 If there be found a balance due from the plaintiff in Judgment 
• • . a~alnst 

the action, to the defendant, judgment shall be rendered. m favor plalntUr. 

of the defendant for the amount thereof; but no such JUdgment 
shall be rendered against the plaintiff, when the contract which is 
the subject of the action, shall have been assigned before the com· 
mencement of such action, nor for any balance due f10m any other 
person than the plaintiff in the action. 

CHAPTER VIII. 

OF COSTS IN .ACTIONS AT LAW. 

SEo. 1. Allowance, when termed costs. 
2. Costs, when allowE.'d of course to plaintiff. 
3. Costs, when several actions are brought on one contract. 
4. Costs, when allowed defendant. 
6. When to one or more of several defendants. 
6 . .A. _mount of costs allowed to either party. 
7. Disbursements, in addition to costs. 
8. Referee's fees. 
9. Costs on postponement of trial. 

10. Co~ts not allowed when tender bas been made. 
11. Plaintiff, when to pay costs from time of deposit, &c., by defendant. 
12. Appellant !rom deeision of a justice, when to pay costs. 
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~flA.Pl'ERS. 

OF COSTS IN ACTIONS AT LA. W. 

SEC. 13. Guardian responsible for costs. 
14. Costs by and against executors, &c. 
16. Costs against assignee. 
16. Costs agaiust territory or county. 
17. Costs on appeal in special pleading. 
18 & 19. Costs, when in diseretion of court. 
20. ~sts ~t~ay ~ re-taxed on application. 
21. "When s.ccunty for. costs may be r<:quired by defendant. 
22 . .A ffidant by surettes on undertaking. 
23. Time this act takes effect. 

Anow3n•• SEc. 1. The measure and mode of compensation of attorneys and 
wbea tenned • . 
eosts.ll now. counsellors shall be left to the agreement, express or Implied, of 
83~ · 3 SlluL h · d ] '1' ooG,'ruz. t c part1es; but there may be all owe to t 1e prcvm mg party upon 

the judgment, certain sums bv way of indemnity for his expenses 
in the action, which allowances are termed costs. 

~!~~~ a~;. SEc. 2. Costs shall be allowed of course to the plaintiff upon a 
course ~ judgmcut in his favor, in the following cases: 
plaintlll'. 8 1 I . .!'. h f 1 h l . 
Barb. m. . n au actwn 10r t e recovery o rca property, or w en a c mm 

of title to real property arises on the pleadings, or is certified by 
the court to have come in question at the trial; 

2. Iu an action to recover the possession of personal property, 
when the value of the property amounts to fifty dollars or more; 
such value shall be determined by the jury, court or referee by 
whom the action is tried; 

3. In n.n action for the recovery of money or damages, when the 
plaintiff shall recover fifty dollars or more; 

4. In the actions of which a justice of the peace has not jurisdic
tion; but in an action for assault, battery, false imprisonment, libel, 
slander, malicious prosecution, criminal conversa.tion, or seduction, 
in which a justice of the peace has not jurisdiction, if the plaintifl' 
recover less than fifty dollars damages, he shall recover no more 
costs than damages. 

~;:,1w~":- k~EC. 3. W!1en severalb~c11tionfs archbrought onhon~ bond, under
tions are ta mg, promissory note, 1 o exc ange or ot er mstrument in 
brought on · · · b l' h f · · oneeo~ttr3et, wntmg, or m any ot er case tOrt o same cause o nct10n ao-awst 
&c. several parties who might have been joined as defendants i~ the 

same action, no costs shall be allowed to the plaintiff in more than 
one of such actions, which may be at his election, if the parties pro
ceeded against in the other actions were, at the commencement of 
the previous action, openly within this territory; but the disburse
ments of the plaintiff shall be allowed in each action. 

~~~ed "'1~~~ ?Eo. 4. C<?sts sh~l be allowed of ?ourse to the defendant in the 
rendaut. 2 actwns ment10ned m the second sect10n, unless the plaintiff be en
~W· 622

• titled to costs therein. 
'1~hcn nl- SEC. 5. In all actions where there are several defendants not 
owed to one . d . . d k' d fi b 
~;v~~:t'e d~~ umte m mterest, _an_ m~ mg separate . e ences y ~eparate an-
rcudanta. swcrs, and the platnttff fa1ls to recover JUdgment agamst all, the 

court may award costs to such of the defendants as have judament 
in their favor, or any of them. 

0 

Amou~t ~ SJ.<:c. 6. When allowed to either party, costs shall be as follows : 
~stsa ef~er 1. In all actions settled before issue is joined :five dollars· 
party 2 I 11 · · d . d 1 1 

· . n a actwns when JU gment 1s rcn ered without a jury, ten 
dollars; 

3. In all actions when judgment is rendered after empanneling 
a jury, fifteen dollars ; 
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4. In all actions removed to the supreme court, and settled be- CUAPTERs. 

fore argument, ten dollars ; 
5. In all actions when judgment is rendered in the supreme 

court after argument, fifteen dollars. 
SE~. 7. The prevailing party, in addition to the allowances for Disburse

costs as provided in the last section, shall also be allowed for all ~d'd'i~on ~ 
ne~ary disbursements, including the fees of officers allowed by costs. 

law the fees of witnesses, the necessary expenses of tak ing deposi-
tiods by commission or otherwise, the compensation of referees, and 
the expense of printing the papers upon an appeal. The disburse-
ments shall be stated in deta,il, and verified by affidavit, which shall 
be :filed with the clerk of the court. 

SEC. 8. The fees of referees shall be four dollars to each for every Rereroo's 

day spent in the business of the reference, but the parties may rees. 

agree in writing upon any other rate of compensation, and there-
upon such rate shall be allowed. 

SEc. 9. When an application shall be made to a court or referees Cost on 

to postpone a trial, the payment to the adverse party of a sum not ~:~rnc· or 
exccedmg ten dollars, besides the fees of witnesses, may be imposed trial. 

as the condition of granting the postponement. 
SEc. 10. ·when in an action for the recovery of money only, the Costs not •1· 

defendant alleges in his answer that, before the commencement of ~~:~r. arter 
the action, be tendered to the plaintiff the full amount to which be 
was entitled, in such specie as by agreement ought to be tendered, 
and thereupon brings into court for the plaintifl; if in money, the 
amount so tendered, and the allegation be found true, the plaintiff 
shail not recover costs, but shall pay them to the defendant. 

SEc. 11. If the defendant in any action pending, shall at any Plni.ntur 

time dep~sit with the clerk of the court for the plaintiff the amount :!~ 10c~:.~ 
which he admits to be due, together with all costs that have ac- ~~it or de· 

crued, and notify the plaintiff thereof, and such plaintiff shall re- · 
fuse to accept the same in discharge of the action, and shall not 
afterwards recover a larger amount than that deposited with the 
clerk, exclusive of interest and cost, he shall pay all costs that may 
accrue from the ttme such money was so deposited. 

SEc. 12. In all civil actions tried before a justice of the peace, in Appellant 
1 

which an appeal shall be taken to the district court, and the party ~~~~ ordJ~: 
appellant shall not recover a more favorable judgment in the dis- ~:;~~.to 
trict court, than before tbe justice of the peace, such appellant shall 
pay all costs accruing after the appec'\1. 

SEC. 13. When costs are adjud~ed against an infant plaintiff, Gunrdlaa 

the guardian by whom he appeared in the action, shall be respon· :~~~lblc:e
sible therefor, and payment thereof may be enforced by attach-
ment. 

SEC. 14. In an action prosecuted or defended by an cxecu tor, cos!-" b;r and 
d · · agamst cxe -a mtm.strator, trustee of an express trust, or a person expresslJ ontors,&c. 

author_tzed by statute, costs shall be recovered, as in an action by 
or agamst a person prosecuting or defending in his own right, but 
such costs shall be chargeable only upon, or collected off the 
estate, fund o~ pnrty represented, unless the court shall direct the 
same to be pa1d by th~ plaintiff or defendant personally, for mis
management or bad fatth in such action or defence. 

SEc. 15. When the cause of action after the commencement of ~~~~~t aa-
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CHAPTERS. the action by assignment, or in any other manner, becomes the 
property of a person not a party thereto, and the prosecution or 
defence is_ thereafter continued, such person shall be liable for 
the costs, m the same manner as if he were a party, and payment 
thereof may be enforced by attachment. 

Against ter- SEC. 16. In all actions prosecuted in the name, and for the use 
tltory or f h . • d L'. h f h county. o t e terntory, or 1n the name an JOt t e use o any county, t e 

territory or county shall be liable for costs in the same cases and 
to the same extent as private parties. . . . . . . . 

On appeat.in SEC. 17. When the decision of a court of mfenor JUrisdiCtion 1n 
a spec>al - f . d' . b bt b c th Proceeding. an act10n o speCial procee mg, ts roug eJore. e supreme 

court, or a district court for review, such proceedmgs shall, for 
put·poses of costs, be deemed an action at issue upon a question of 
law, from the time the same is brought into the supreme court or 
district court, and costs thereon may be awarrled and collected in 
such manner as the court shall direct according to the nature of 
the case. 

When In dis- SEC. 18. In the following cases the costs of an appeal to the 
cretioo ot 
court. supreme court, shall be in the discretion of the court: 

1. When a new trial shall be ordered; 
2. When a judgment shall be affirmed in part and reversed in 

part. 
f!>· ; appor- SEc. 19. In all other actions and proceedings than those men-
t•onment or . d . h' h h . . . d L' h 
costs. t10ne ill t IS c apter, w ere no proviSion 1s rna e 10r t e recovery 

of costs, they may be allowed or not, and if allowed may be appor· 
tioned between the parties, in the d iscretion of the court. 

~st. -t ma~ SEc. 20. Any party aggrieved by the taxation of costs by the o.: r:PP~~~- clerk of the court, may, upon application, have the same re-taxed 
tlOn. by the court in which the action or proceeding is had. 
When secu- SEc. 21. When the plain tiff in an action resides out of the ter· 
rity for costs • · fc · · · L' h d may be re- ntory, or rs a orergn corporatwn, secunty 10r t c costs an charges 
~~;:an~b.v which may be awarded against such plaintiff, rnay be required by 

the defendant. When required, all proceedings in the action shall 
be stayed, until an undertaking, executed by two or more persons 
be filed with the clerk, to the effect that they will pay such cost-s 
and charges as may be awarded against the plaintiff by j udgment 
or in the progress of the action, not exceeding the sum of tw~ 

rwen. 4S5. hundred dolfars. .A new or an additional undertaking may be 
ordered by the court or judge, upon proof that the original under
taking is insufficient security, and proceedings in the action stayed 
until such new or additional undertaking be executed and filed. 

Amd~vit by SEc. 22. Each of the sureties on the undertaking mentioned in 
•ureues, &c. the last section, shall annex to the same an affidavit that he is a 

resident of the county, and worth dou~le _the amount specified in 
the undertaking, over and above all hlS JUSt debts and liabilities 

, exclu~i ve of property exempt from execution. The plaintiff may 
deposrt with the clerk the sum of two hundred dollars in lieu of an 
undertaking, as required by the last section. 

When . this SEc. 23. This act shall take effect, and be in force from and after 
:a!ct. takes the first day of May next. Passed Jan. 7th, 1854. 
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TITU: 1. 

· .AN ACT TO REGULATE ACTIONS RELATING TO REAL PROPERTY. 

CHAPTER I. 

.ACTIONS TO RECOVER THE POSSESSION OF REAL PROPERTY. 

TITr,E I. Of Actions to Recover the Possession of Real Property. 
1'ITLE II. Of Actwns for Nuisances, Waste and 1'respasses on Real 

PropeTty: 

TITLE I. 

OJ ActiOns to Recover the Possess{on of Real P1·opaty. 

SEo. l. W bo may be plaintiffs for the recovery of real property. 
2. Substitution of landlord for tenant. 
a. P~oceedings against a non-resident. 
4. Complaint, what to contain. 
fi. Answer, what to contain. 
G. Judgment against tenant, when conclusive against landlord. 
'1. When plaintiff entitled to damages. 
8. Judgment when plaintiff's right or property expires before trial. 
9. When improvements may be set off against damages. 

10. Order to survey property. 
11. Order, what to contain. 
12. Alienations by defendant not to prejudice action. 
13. Mortgage not conveyance. 
14. Stay of proceedings on payment of rent, &c., by tenant. 

SEC. 1. B e it enacted by the Legislative Assembly of the Territory of Who mny be 

Oregon, Any l?erson having a v~lid subsisting interest in real pro- ~~~~~~~~v:~; 
perty, and a nght to the possession thereof. may recover the same or real pro-

b . h" h b ' perly ~ y actiOn, w 1c may e brought against any person actinu as J>_.nlo·. 121 , 

owner, landlord or tenant of the property claimed. 
0 ~: annrb. 

SEc. 2. 'Whenever it aprears that the defendant is only a tenant, substltnuon 

the landlord may be substituted after ten days' notice to him that ~r t~ndtord 
I · · d' .or tenant. 

sue 1 actton IS pen mg, or upon such further notice as the court or 
j udge thereof may think proper. 

S1w. 3. When the defendant is a non-resident, service of the Proceedings 

~nmlll:ons rn~y be m~de upo~ his agent for the property residing ~~~~~~!ictcn~ 
m. th_1s terntory,_ wrth the hke effect as though made upon the 
pnnctpal, or servwe may be made by publication as in other cases. 
. SEc. 4. The plai~tiff in his complaint sh_all state that he is en- Complaint. 

t1tle~ to the possessiOn of the property, partrcularly describina it· 
the mte~est he claims therein_; and that the defenda?t unlawK1lly 
keeps _hrm out ?f the possessiOn, and the damages, 1f any, wh ich 
he clmms for Wtthholding the property. 

?Ec. 5. ';l'he a~swer of the defendant shall set forth under what Ans1ver. 

clatrn of ng~t, 1f any, he holds possession, and if as tenant, the 
name and rest~ence of his landlord shall be given, and if he does 
not ~cfencl f01 the whole of the property, he shall specify for what 
parttcnln.r par t h~ does defend. 

SEc. _6. I n ~n action against a tenant, the jud~ment shall be Judgment 

conclus1v~ agamst a landlord who has received notwe as hereinbe- :_tnst t<on· 
fore provtded. 

9 
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TIUR 2. SEc. 7. If the plaintiff prevail in an action for the recovery of 
Damages to real property, ~e shall_ also in the same action be entitled to recover 
rt~intiB. damacres for w1thholdmg the property. 
When plain· SEC. 8. If the right of the plaM:ltifi to the possession of the pro-
~;;:.~~~-h~;: perty expire a_fter the commencement of ~he action, and befor~ the 
r:r:~~ before trial, the verdiCt shall be returned accordmg to the fact, and JUdg-

ment shall be entered only for the damages and costs. 
&t-oaorhn- SEc. 9. When damages are claimed for withholding the property 
proveruents. d h' · h b d recoverc , upon w JCb permanent Improvements ave een ma e 

by the defendant, or those,under whom he claims, holding under 
color of title adversely to the claims of the plaintiff in good faith, 
the value of such improvements shall be allowed as a set-off 
against such damages. 

Order to SEc. 10. The court or J·udge thereof, on motion, and after notice 
survey. d 11 to the opposite party, may, for cause shown, grant an or er. a ow-

ing the party applying therefor to enter upon the property m con
troversy, and make survey and admeasurement thereoJ; for the 
purposes of the action. 

SEC. 11. The order shall describe the property, and a copy 
thereof shall be served upon the owner or occupant, and thereupon 
the party may enter U_J?OD the property, and make such survey and 
admeasurement, but tf any unnecessary injury be done to the 
premises, he shall be liable therefor. 

SEc. 12. An action for the recovery of real property against a 
person in possession, cannot be prejudiced by any alienation made 
by such person, either before or after the commencement of the 
action. 

Alienntioos SEc. 13. A mortgncrc of real property shall not be deemed a 
not to pre- -o · 1 
j udice. conveyance, so as to enable the owner ot t 1e mortgage to recover 

possession of the real property without a foreclosure and sale ac
cording to law. 

stny oc pro- SEc. 14. When in case of a lease of real 1ropcrty, and the fail-
ceedtogs on h dl d · 1 
payment or ure of the tenant to pay rent, t e Ian or as a r1g 1t to re-enter 
rent, &c. for such fai lure, he may bring an action to recover posse~sion of 

the property, but if at any time before judgment in such action, 
the lessee or h is successor in interest pay to the plaintift~ or bring 
into court the amount of rent then in arrear with interest, and the 
costs of the action, and perform the other covenants or agreem~nts 
on the part of the lessee, he shall be entitled to the possession, ac
cording to the terms of the lease. 

Action tor 
nui:!anco. 

TITLE II. 

Actions for Nuisances, Waste and Trespasses on Real Property. 

SEc. 15. Actions for nuisance, by wbom brought. 
1 G. Triplo damages when iu certain cases of waste. 
17. Triple damages in certain cases of trespass. 
18. Exceptions of certain cases. 
19. Liability of tenant in possession to purchaser on execution. 

SEC. 15. Anything which is injurious to health or indecent, or 
offensive to the senses, or an obstruction to the free use of property, 
so as to interfere with the comfortable enjoyment of life or pro
perty, is a nuisance, and the subject of an action. Such action may 
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be brought by any person w_hose property is inju~iously affected, or CIIAPTt.:R2. 

whose personal enjoyment 1S lessene~ ~y the nmsance, and by the 
·ud<Yment the nuisance may be enJOlDed or abated, as well as 
J 0 d damacres recovere . 

' SECo 16 If a guardian, tenant for life or years, J'oint tenant or Tript?dnma-
• . • . ges tn cer· 

tenant in common of real proper~y, comm1_t waste _therec;m, any per- ~i!;;'t!es or 

son injured by the waste may ~rmg an actiOn agamst h1m therefor, · 
in which action there may be Judgmen~ for treble damages: 

SEC. 17. Every person w_ho shall w
11
tlfublly cuht d

1
owdn, ~rdle,hor ~in ~:sc~e~c 

otherwise injure any tree, timber or s ru on t e an of anot er trespns.•. s 
person or in the street or highway in front of any person's house, &,;t:ftt{ ~ 
villagd or city lot, or c~ti vated grounds, or on the com~ons or ~e"u~o:4~~ 
public grounds of any City, or.town, or on t?e street or htghway 
thereof. without lawful authonty, shall be hable to the owner of 
such l~nd or to such city or town, for treble the amount of dama-
ges :vh~ch_ n:ay be assessed therefor, in an action in any court hav- , 
ing JUflSdlCtJOn. 

SEC. 18. If upon the trial of such action, it shall appear that the ~r'i"J!ion or 

trespass was casual or involuntary, or that the defendant had pro- cases. 
bablc cause to believe that the land on which such trespass was 
committed, was his own, or that of the person in whose servi~, or 
by whose direction the act was done, or that such tree or ttmber 
was taken for the purpose of making or repairinl? any public high-
way or bridcre, judgment shall be given for only the single dam-
ao-es a.ssessed

0

in the action. 0
SEc. 19. When real property shall have been sold on execution, ~:~~1Y f~ 

the nurchaser thereof, or any person who may have succeeded to possession to 
• f" • b b l d purchaser 011 l11s mterest, may, after h1s estate ecomes a_ so ute, r~cover am- execution, 

ages for injury to the property by the tenant m possessiOn after the 
sale, and before possession is delivered under the conveyance. 

CH A PTER II. 

.ACTIONS FOR THE PARTITION OF REAL PROPERTY. 

SEC. 1. Who may apply for partition and to what court. 
2. Complaint, what to contain. 
3. Persons having liens, when to bo parties. 
4. Summons, how directed. 
5. Publica~ion of su1mnons to unknown or absent parties. 
G. Answer of defendant, what to contain. 
,, Rights of the several parties in issue: ascertainment of title in case of sal<>. 
8. Plaintiff to produce certificate of recorder, and clork of district court. 
9. Pers?ns having liens, &c., to be made parties. 

10. Serv1ce of notice on persons holding liens, not parties. 
11. Ordor of sale, when made; when partition ordered. 
12. Oath of referees to be filed. 
13. Partition, how made. 
14. Report of referees. 
15. Setting aside report, &c. Judgment on report. 
1 G. Persons am! cases not affected. 
17. Expenses of referees. 
18. T-iens, _on an undivid~d interest, how assigued. 
19. Sot-oft of estal.e for bfe, &c., in case of partial sale. 
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£1:'~PTER 2. SJ:o. 20. Proceeds ofinoumberod property, how applied. 
21. Marshalling securities of lien creditors. 
22. Proceeds of sale, how distributed. 
23. Proceeds if paid into court, actiotl to continue. 
24. Sale by referees, how mad(). 
25. Sale may be on credit. 
26. Mortgages, &c., how to be taken. 
2 7. !!state for life or ycarg, bow disposed of. 
28. Compensation to tenant in case of sale. 
29. Investment when no consent is given. 
ao. Rights of unknown tenants how protected. 
31. Contingent and future rights how provided for. 
32. Terms of sale to be made known. 
33. Referees not to purchase. 
S•t Referees to report sale. 
35. Order to con¥cy. 
36. Receipt of incumbrancer, &c., to referees. 
37. Conveyances when recorded, a bnr to, &c. 
SS. Proceeds of sale for unknown non·residents, when invested. 
39. Security for proceeds, &c., how taken. 
40. Security, to be taken in name of parties and filed with clerk. 
41. Clerk, to collect interest on securities, &c. 
42. Partition modo equal, by compensation. 
43. Proceeds when paid guardian of iufan~. 
44. Shares of inS!lne, &c., person. 
46. Consent to partition by guardian. 
46. Costs of partition how allowed. 
47. Wbcn conn may appoint one referee. 
48. This .Act wben to take effect. 

~~fY nn'd~~ SEc. 1. W.h~n several persons hold. and are in P?ssess~on of real 
;"o.tcourts. property as JOlllt tenants, or tenants m common, m whiCh one or 
a fo~~>u_~r ~ mo:e of them have an estate of inheritance, or for life or years, an 
fil Ch \i:~: a.ct10n may be brought by one or more of such persons, in the dis
t~;. g~cn~o trict court of the proper county, for a partition thereof according 
~>!l!li s "~o: to the respective rights of the persons in terested therein, and for a 
gr~~w. 363• sale of such property or a p :1rt of it, if it appear that a partition 

cannot be made without great prejudice to the owners. 
Complaint, SEc. 2. The interest of all persons in the })rO})erty, w hetber such 
what to con- b k k h 11 b r 1. • h · 
tnin . pers?us o nowu o: un ·nown1 s a e set tortu m t ~ compltnut, 

spccJficaJJy and partiCularly as far as known to the plamtiff, and if 
one or more of the parties, or the share or quantity of interest of 
any of the parties, be unknown to the plaintiff, or be uncertain or 
contingent, or the ownership of the inheritance depend upon an 
executory devise, or the remainder be a contingent remainder so 
that such parties cannot be named, that fact shall be set forth' in 
the complaint. 

~~~~~·Hens SEc. 3. No person.s 'vbo have or claim. any liens upon the pro
""·~ to be perty, by mortgage, JUdgment or otherwise, need be made parties 
part cs. to the action, unless suc;:h liens be matters of record. 
~~~·~r.~~ted SEc. 4. T~e summons shall be directed ~o all the joint tenants 
11 Wen. and tenants 10 common, and all persons bavmg any liens of record 
641; 17 do. b . d l · b ' ~"-!l; 1 mJJ y mortgage1 JU gment or ot1erw1se, upon l e property or upon 
~t~ ! 2 

do. any particular portion ~hereof,. and ge~erally to all persons un-
known, who have Ol' cla1m any mterest m the property. 

l'ublication SEc. 5. If a party having a share or interest be unknown or any 
oCsommons. f tl k . .d f h . ' o l? ·nown parties r~s1 e out o t e temtory, or cannot ue found 

tberem, and such fact 1s made to appear by affidavit, the summons 
may be served on such anknown or absent party by publication 
as in other cases. When publication is made, the s~unmons as pub-

> 
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lished, shall be a~companicd by a brief description of the property, c rrAPTER2. 

which is the subJect of the act10n. 
SEc. 6. The defendants shall set forth ~n .their an~wers, fully and ~~~~~nts~r 

particularly the nature and extent of thetr mterest m the property, 
and if such defendafl:t.s claim a lieu upon the property by morLgage, 
judcrment or otherWise, they shall state the date of the same, and 
the ~mount remaining due thereon, and whether the amount has 
been secured in any other way or not, and if so secured, the nature 
and extent of the security, or they shall be deemed to have waived 
their rirrht.s to such lien. 

SEC.
0
7. The riahts of the several parties, plaintiffs as well as de- msht of u.e 

o • • • d d d . d b I . pnrtles lD fondants, may be put m 1ssuc1 tne an etcrmme y sue 1 actwn, l•sue. 

and where a sale of the premises is necessary1 the title shaH be as· 
ccrta.iaed by proof to the satisfaction of the court, before the judg
ment of sale t>hall be made, and when service of the complaint. shall 
have been made by publication, like proof shall be required of the 
rirrhts of the absent or unknown parties, before such judgment shall 
b~ rendered, cx.cept that when thern ar~ se_veral unknown p~rsons 
havincr an interest in the property, thClr r1ghts may be cons1dered 
togeth~r in the ttction, and not as between themselves. . 

SEO. 8. The plaintiff shall produce to the court on the heanng of ;::~~~~eot 
the case the certificates of the recorder and the clerk of the district 
court, ~here the p~operty is situated, showing whether there were 
or were not any hens of record upon the property or any part 
thereof, at the time of the commencement of the action. 

SEu. 9. If it appear by tho certificate of tho recorder or the clerk, :;~;~?;;~a.;~ 
that there were liens of record at the time of the commencement of tnndo par

the action1 and the per~ons holding or clair~ing such liens, be ~ot ties. 

made parties to the acttou, the court shall e1ther order such parttes 
to be brouaht in by an amendment or supplemental complaint, or 
appoint a ~oferee to ascertain w~ether their liens have bee.n J?aid, 
or if not paid what amount remams due, and the da.te of the~r hens, 
and whether the amount remai.uing due thereon has bee.n secured 
in any way, and if s~cu:~d, the nature and ~xtent of the security. 

SF:c. 10. The plamt1ff shall Muse a not1ce to be served a rea- Jb. Service 

bl . . h d ~ b ,. th ~ or notice. sona e tlme prevwus to t e ay 10r appearance e1ore o rete!ee 
appointed, as provided iri the last section, on each person havmg 
liens of record. who is not a party to the action, to appear before 
the referee at~ specified time and place, to make proof by his own 
affidavit or otherwise of the trae amount due, or to become due 
contingently or absolutely thereon. In case such person be absent 
or his residence be unknown, service may be made by publication 
or notice.to his agents, under the direction of the court or judge 
thereof, 1u such manner as may be proper. The report of the 
referee thereon shall be made to the court, and shall be confirmed, 
modified or set aside, and a new reference ordered as the justice of 
the case may require. · 

SEC. 11. If it be alleged in the complaint and established by Order or 
evidence, or if it appear by the evidence without such allegation iu fg1~ven. 226. 

the complaint, to the satisfaction of the court, that the property or 
any part of it, is so situated that partition cannot be made without 
great prejudice to the owners, the court may order a sale there~£; 
and for that purpose may appoint one or more referees. OtherwiSe 
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CIIAPTER2. upo~ the requisite pr~ofs ~eing made, it shall order a paTtition ac
cordJng to the r~spect1ve nghts of t.be parties as ascertained by the 
cour.t, and app01~t tbre~ 1:eferees therefor, and shall designate the 
portwn to remam undJVlded, for the owners whose interests re
main unknown or not ascertained. 

~r~~~. or rer. ~Ec. 12. The referees before proceeding to the discharge of their 
duti~s,. shall be sworn or affirmed before some officer competent to 
admJm~ter oaths, honestly and impartially to execute the trust re
posed m them, which oath or affirmation shall be filed with the 
clerk of the court. 

P<~rtition. SEc. 13. In making the partition, the referees shalr divide the 
property and allot the several portions thereof to the respective 
parties, quality and quantity relatively considered, accm·ding to 
the. resp.ective rigllts of the parties as determined by the court, 
des1gnatmg the severn~ portions by proper Janel marks, and may 
employ a surveyor w1th the necessary assistants to aid them 
therein. 

Report or 
Tcrcrees. SEc .. 14. The ~eferecs o~ a .majority of them shall make a report 

of ~hea proceedmgs, speClfymg the1·ein the manner of executing 
tbe1r trust, describing the property divided and the shares allotted 

. to each part.Y, with a particular desm·iption of each share. 
Sethng :utde SE 15 Th £ . c1 
,•port, &c. • c. . ~court ma:y con rm or set as1 e the report, and if 
;~~~~nt'l~ ~ece...c:sary appomt new referees. Upon the report being confirmed, 
w en.G-17; 1 JUdgment shall be rendered that such partition be effectual for
~~~'ali.1; 2 ever, which judgment shaH be binding and conclusive: 

1. On all partie.s named. therein,. and their legal representatives 
who have at the tJme a~y mterest m the property divided, or any 
part t~ereof as owners lJ?- fee, or ~s tenants for life o1· for years, or 
as entitled to the reverswn, rcmamder or the inheritance of such 
property or .any part thereo~ after the. tru·mination of a pa.rticuhx 
estate ~he~em, an~ who by any contwgency may be entitled to a 
ben~fi?1al1nterest m the property, or who have an interest in any 
undiv1ded sbaTe ther~of, as tena~ts for years or for life ; 

2. On all per.sons ~nterested m the property, who may be un
known, .t? whom not~ce ~hall ha~e been gwen of the application 
for part1t10n by publwatwn, ~s ?Jrected by section :five; and 
. 3. On ali other persons claJmmg from such parties or persons, or 

Persons nnd e1ther Of them. 
;~.~·1.,1 no; SEc. 16. But such judgment and partition shall not affect any 
Barb. ~6o. tenants for years o_r _for life to the whole of t~e property wl1ich is 

the subJect of part1t10n; nor shall such judgment and parti tion 
preclude any person, except such as are specified in the last section 
from clai:ming title to the property in question, or from controvert~ 
Hlg tho t1tle of the parties between whom the partition shall have 

Expenses or been made. 
nererecs. SEc. 17. The expenses of the referees, includino- those of a sur-

veyor and his assistants, when employed, shall b~ ascertained and 
allowed by the court, and the amount thereof, together with the 
fees allowed by law to the 1·eferces, shall be paid by the plaintiff. 
al}d may be allowed as part of the charges. ' 

Lien on an S 18 Wb 
•mdh•ided EC. · .en a lien is on an undivided interest or estate of 
interest. any of the partJes, such lien, if a P.artition be made, shall thereafter 

be a charge only on the share ass1gned to such party; but such 

) 
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share shall be first charged with its_just proportion of the costs of onAl'TER2. 

the partition in preference to such hen. . 
Sl!:o. 19. When a part .of the proper.ty only JS .o~dered to be sold, ~~o~.:r11~~ 

if there be t1.n estate fot· life, or years, 111 an und1v1ded share of the &c., fn ca:•e 
• h t te b t ff . rt of the pro o( pl!.rtuu whole property, sue es a may e se o 10 any pa - s:Ue. 

perty not ordered to be sold. 
Si!:G. 20. The proceeds of the sale of the incumbered property, ~~=b~~.t 

Shall be applied under the direction of the court, as follows : property 
< • • • f h l f h · bow a1>plled. 1. To pay 1ts JUSt proportion o t e genera costs o t e actiOn: 
2. To ,pay the costs of the reference ; . . . 
3. 'ro satisfy and cancel of record the several hens m the1r order 

of priority by payment of the sums due, and to become due; the 
amount re

1
maining due to be verified by affida'{it at the time of 

payment: . 
4:. 'rhe residue among the owners of the property sold, accordtng 

to their respective shares. 
SEC. 21. Whenever any party to the action who holds a lien upon ~rarsb~tung 

h h . . £ I securl hes. 
the property or any part thereof, as ot er secun~Je~ or. t le ray-
ment of the amount of such lien, the court may, 1n Its dJscretwn, 
order such securities to be exhausted before a distribution of the 
proceeds of sale, or may order a just deduction to be made from the 
amount of the lien on the property on account thereof. 

SEc. 22. 'rhe proceeds of sale, a.nd the securities taken by the Proceed' or 
referees, or any part thereof, shall be diEtribute~ by them t? the ~t!~;..t~·~~~~ 
petsons entitled thereto, whenever the court so ~1:ccts. But If ~o 
direction be given, all such proceeds and securities sha11 be pa1d 
into court, or deposited therein, or as directed by the court. 

SEC 23 When the hroceeds of sales of any shares or parcel be- lb. ifp'd into • · . . d h court aetlon 
longina to persons vr o arc parttes to the uctwn, an w o are oo conllnue. 

kuown~ are paid into court! th~ action m~y be con:inued. as between 
such parties, for the det~rmmatwu o~ thmr respective clmms thereto, 
which shall be a.scertamed and adJudged by the court. Further 
testimony may be taken in court, or by a referee at the discretion 
of the court and the court may, if necessary, require such parties to 
present t.he fttots or law in controversy, by pleadings as in original 
actions. . 

SEC. 24. All sales of real property made by referees under this Sale how 

chapter, shall be made by public auction to the highest bidder, upon m"de. 

notice published in the m~nuer required for the sale of real pr?per-
ty on oxecution. The not1cc sbaii state the terms of sale, and 1f the 
property, or any part of it is to be sold, subject to a prior estate, 
charge or lien, that shall be stated in the notice. 

SEc. 25. •rhe court shall, in the order of sale, direct the terms of lb., "".r be 

d . ] . h d h h f t' on tre<h .. ere tt w uc may be allowe fort e pure ase-money o any por 100 
of the premises, of which it may direct a sale on credit; and for 
that portion of which the purchase·money is required by the pro
visions hereinafter co'!ltained to be invested for the benefit of u'll
known owners, infants, or pa~ties out of the territory. 

S1W. 26. The referees may take sep:nate mortgages, and other se- ~rortga,;~ 
• • 1'. th h 1 • • ~ ~f h h &e., hOW t<) cunttes 10r e w o e, or con ventent port1ons o t e pure ase- be taken. 

money, on such_pa~ts of the property as are directed by the court to 
be soltl on credLt, 111 the name of the clerk of the distl'ict court, and 
his successor in office; and for the sha1·es of any known owner of 
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OITAPTER 2. full age, in the name of such owner; and for the shares of an infant 
in the name of the guardian of such infant. ' 

Estate of te- SEc. 27. When the estate of any tenant for life or years in any 
df:~.ed~~~ u~div:ided part o~ the propertY: in question, shall have been ad

mltt~d by the parties, or ascertamed by the court to be existing at 
the t1me of the order of sale, and the person entitled to such estate 
shall have been made a party to the action, such estate may be :first 
set off o_ut of any pa~t of the property, and a sale made of_such par
?el, su?Ject to the pr10r unsold estate of such tenant thermn; but :if 
m the JUdgment of the court, a due regard to the interest of al\ the 
parties require that such estate be also sold, the sale may be so 
ordered. 

<::ompensa- SEC. 28. Any person entitled to an estate for life or years in any 
~~~~ i~o ~=~~ undivided part of the property, whose estate shall have been sold, 
ofsale. shall be entitled to receive such sum in gross as may be deemed 

~pon principles oflaw applicable to annuities, a reasonable sat:isfac
tlOn for such estate, and which the person so entitled shall consent 
to accept instead thereof, by an instrument in writing, :filed with the 
clerk of the court. Upon the :filing of such consent, the clerk shall 
enter the same in the minutes of the court. 

~;v<;:tmcnt5 _ Srw .. 29. If such co_nsent be not given, :filed and entered, as pro
sen~ ;iv:~.n- v1ded m the last sectwn, before the report of sale by the referees 

the court shall ascertain and ~etermine what :12roportion of the pro~ 
ceeds of the sale, a_fter deductmo- expenses, Will be a just and rea
sonable sum to ~e mvested for the benefit of the person entitled to 
such estate for l1fe ~r ye~rs, and shall. order tho same to be paid to 
such party or depos1ted m co~nt for h1m as the case may require. 

Rlghlsofun- SEc. 30. If the persons entitled to such estate for life or years be 
~~~~n teu- ~lDknown, the court shall provide for the protection of their rights, 

m the same manner as far as may be, as if they were known and 
had appeared. , 

contingent SEc. 31. In all cases of sales in partition, when it shalJ appear 
and futuro th t h d · ./'. . . 
rights how a any person as a veste or contmgent JUture nght, or estate 10 
provided/or. any part of the property sold, the court shall ascertain and settle 

the pr?portional va~ue_ of such continge?-t or vested right or estate, 
a~cord1~g to the prmc~p]es of law apphcable to annuities and sur
VIVOrship, and shall d1rect such proportion of the proceeds of sale 
to be invested, secured or paid over in such manner. as to protect 
the rights and interests of the parties. · 

Terms of SEc. 32. In all cases of sales of property, the terms shall be made 
sales to be k h t" d 'f h . . f d' . 
made knoll"ll nown at t e I me ; an 1 t e prem1ses cons1st o lStmct farms or 

lots, they shall be sold separately. 
Referees no\ SEc. 33. Neither of the referees, nor any person for the benefit of 
to purchase. either of them, shall be interested in any purchase; nor shall the 

guardian of an infant party be interested in the purchase of any real 
pro~erty, being the subject of the action, except for the benefit of 
the 10fant. All sales contrary to the provisions of this section shall 
be void. ' 

Report of SEC. 34. After completing a sale of the property, or ::my part 
1
•· thereof ordered to be sold, the referees shall report the same to the 

court, with a description of the different parcels of land solJ to each 
purchaser; the na~~ of the purchaser; the price pnid or secured; 
the terms and conditiOns of thesa]e; a1\d the securities, if any taken . 
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The report shall be :filed in the office of t~e clerk of the district CH.Al'TER 2. 

court in the county where the proferty IS s1tnated. 
SE~. 35. If the sale be confirmec by the court, an order shall be ~~~~ tocoJI

cntered, directing the referees to ~:xecute conveyances and t~ke se-
curities pursuant to such sale, whJCh they are hereby authonzed to 
do. Such order may also give directions to them respecting the 
disposition of the proceeds of the sale. 

SEC. 36. When a party entitled to a share of the property, or !l•ceipt ot 
. ] d h h' l' "d t f h 1 b mcu!Dbran · an incumbrancer ent1t e to ave IS 1~n pa1 ou o t e sa e, e- cer . 

comes a purchaser, the referees may take his receipt for so much 
of the proceeds of the sale as belongs to him. 

SEC. 37. The conveyances shall be recorded in the co1.mty where con veyuoce 
. . d d h ll b b . 11 recorded, n the premises are sttuatc , an s a e a ar agamst a persons bar to, &c. 

interested in the property in any way, who shaH have been named 
as parties in the action, and against all such parties and persons 
as were unknown, if the summons have been served by publica-
tion and a<Yainst all persons claiming from them or either of them. 

S~c. 38. 
0
Whon there are proce_eds of a sale b?longing to an un- ;,:-;:••d• 1~: 

known owner, or to a person Without tbe terntory, wh? bas n? vested. 

legal representative within it, the same shall be i_nvested 1n secun-
ties on interest, for the benefit of the persons ent1tled thereto. 

SEo. 39. When the security for the proceed~ of sale ~s taken, or ~~~~~. ror 

wben an investment of any such proceeds 1s made, 1t shall be how taken. 

done, except as herein otherwise provided, in the name of the 
clerk of the district court of the county where the papers axe :filed, 
and his successors in office, who shall bold the same for the use and 
benefit of the parties interested, subjeet to the order of the court. 

SEC. 40. When security is take~ by the ~eferees on ~sale,_ ~nd ~·~t;,an:~ 
the parties interested in such security by an mstrument lD wntmg of parties 

under their hands delivered to the referees, agree upon the shares and illed. 
and proportions~ which they are respectively entitled; or when 
shares and proportions have been _previously adjudged by the 
court such securities shall be taken m the names of, and payable 
to th~ parties respectively entitled thereto; and shall be delivered 
to such parties upon their receipt therefor. Such agreement and 
receipt shall be returned and filed with the cler~. . 

SEc. 41. The clerk, in whose naf!le a secunt_r 1s taken, or by ~:~~n:~r~~:: 
whom an investment is made, and h1s successors m office, shall re· 
ceive the interest and principal as_ it becomes due, an~ apJ?IY and 
invest the same as the court may d1rect; and shall file m _h1s office 
all securities taken and keep an account in a book prov1ded and 
kept for that purp~se in the clerk's office, free for inspection by all 
persons, of investments and moneys received by him thereon, and 
the disposition thereof. ' 

SEc. 42. ·when it appears that partition cannot be made equal Pa~ilion u 1 
between the parties, according to their respective rights, without b';_ ~o~~~
prejudice to the rights and interests of some of them, the court •atJon. 

may adjudge compensation to be made by one party to another, 
on account of the inequality of partition; but such compensation 
shall not be required to be made to others by owners unlmown, 
nor by infants, unless in case of an infant it appear that he bas 
personal property sufficient for that purpose, and that his interest 
will be promoted thereby. 
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OrTAl'TERz. SEc. 43. When the share of au infant is sold, the proceeds of 
the sa~e may be paid ~y the re~eree:; ma_king the sa~e t? his general 
guard1an, or the spemal guardian appointed for h1m m the action 
upon giving the security required by law, or directed by order of 

Iuranu• 
shares. 

tl:i~:~ court. 
Shares orin· SEc. 44:. The guardian who may be entitled to the custody and 
sanepersoDll ~anage~ent of the estate of an insane person, or other person ad

JUdged Incapable of conducting his own affairs, whose jnterest in 
1·eal property shall have been sold, may receive, in behalf of such 
person, his share of the proceeds of such real property from the 
referees, on e~ecuting with ~uf?cient sureties, an ';lnde:tnking, ap
proved by a Judge of the ~1st~wt court, _that he w11l faithfully tlis
charge the trust reposed m h1m, and w1ll render a true and just 
account to the person entitled, or to his legal representative. 

coo•ent to SEc. 45. The general guardian of an mfimt, and the guardian 
~~!:)~~-by entitled to the custody and management of the estate of an insane 

per~on, or o~he~· person a~judged incapable ?f ~~ducting his own 
aifmrs, who~~ mterested m real estate hold m JOint tenancy, or in 
common, or m any other manner, so as to authorize his being 
made a party to an action for the partition thereof. may consent 
to a partition without action, and agree upon the sbare to be set 
off to. sucJl infant or other person entitled, and may ex.ecute a re
Icac;e m his behalf to the owners of the shares of the parts to which 
they may respectively be entitled, upon an order of the court. 

~t.arpar- SF.c. 46. 'l'he costs of partition, including fees of referees and 
Uttoo. how Lh d' b ts b 11 b 'd b 1 . · allowed . o. er ts ursef!len , s a ~ pat .Y t 1e parties respectively en-

t~ tie~ to share m th_e lands dt v1ded, _111 proportion to their respec· 
t1ve mterests thcrem, and may be mcluded and specified in the 
judgment. In that case they shall be a lien on the several shares 
and Lhe j udg~ent may be enforced by execution against such 
shares, and agamst. ?th~r pro_perty held by the respective parties. 
When however a ht1gat10n artscs between some of the parties only 
the cour_t may require the expense of such litigation to be paid by 
the partws thereto, or any of them. 

When co~ SEO. 47. The court, with the consent of the partie~ may appoint 
:;:,•: ;:re;~~~ a single referee, instead of three referees, in the proceedings under 

the provisions of this chapter; and the single referee when thus 
appointed, shall have alL the powers, and perform all the duties 
required of the three referees. 

SEc. 48. This act shall take effect and be in force from and after 
the first day of May next. 

PG.$sed, Decernbfff 22d, 1853. 

, 
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CUAPTEnl. 

AN ACT REGULATING PROC~EDINGS TO VAOATE CIIA.RTERS AND 
LETTERS PATENT, AND TO PREVENT TRE USURPATION OF AN 

OFFICE OR FRANOHlSE. 

CHAPTER I. 

ACTIONS IN PLACE OF SCIHE FACIAS, QUO IV ARRA.NT01 Ai"D OF IN· 

FOR~'l'IONS IN TilE NATURE OF QUO WARRANTO. 

Sec. 1. &ire facias and quo warranto abolished. 
2. Action by prosecuting attorney to vacate charter. 
3. Action to annul a corporation. 
4.. Lea"o bow obtained. 
6. Action upon information or complaint. 
6. Action to vacate letters patent. 
7. Relator, when to be joined as plaintiff, 
8. Complaint and action for usurping office. 
9. Jmlgment in such action. 

10. Assumption of office, &c., by relator. 
11. Damages how recovered. 
12. Action against several persons claiming office. 
13. Penalty for usurping office. 
14. Judgment of forfeiture against a corporation. 
15. Costs against corporation. 
16. Appointment of a receiver. 
17. Copy of judgment roll where to be filed. 
18. Act; when to take effect. 

, 

SEc. 1. Be it enact.ecl by the Legislat-ive Assembly of the Ter· Scire raci:.s 
1·itor.IJ of Oregon, That the writ of scire facias, the writ of nu,o war- and .A quo 

d d. b . .!' • • h r '1. w~rrno~ ranto, au procee mgs y Iniormation m t e nature o quo wa·r· nboiblled. 

ranto are abolished, and the remedies heretofore obtainable in those 
fonns, may be obtained by actions at law under the provisions of 
this chapter. 

SEC. 2. An action may be brought into the district court by the Action to 

prosecuting attorney of the district, in the na.me of the territory, ~g~~;:, a 
whenever the legislative assembly shall so direct, against a corpora- · 
tion, for the purpose of vacating or annulling the net of incorpora-
tion, or an act renewing its corporate existence, on the ground 
that such act or renewal wn.s procured upon some fraudulent sug
gestion, or concealmeut of a material fact, by the persons incorpo· 
rated or some of them, or with their knowledge and consent. 
. SEc. 3. A.n action may be brought by such prosecuting attorney, Action to an

m th~ name of the territory, on leave gmnted by the district court ~~l1~n:orp2~ 
or a. Judge thereof, for the purpose of vacating the charier or an· ~en. 204, 

nulling the existence of a corporation other than municipal when-
223

. 

ever such corporation shall : ' 
. 1. Off~nd against any of the provisions of the act or acts creat
mg, alt~nng or renewing such corporation; or 

2. Vwlate th~ pr~visions of any law by which such corporation 
shall have forfelt~d Its chaTter by abuse of its powers; or 

3. :Whenever tt ~ha~l have forfeited its privileges or franchises 
by failul'C to ex.er?1se 1ts powers ; or 

4. Whenever 1t shall ~ave done or omitted any act which 
an:ouuts to a surrender of 1ts corporate rights, privileo·es and fran· • 
ch1ses; or 

0 
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OHAPTERI. 5. Whenever it shall exercise a franchise or privilege not con
ferred upon it by law. And it shall be the duty of such prose
cuting attorney, whe~ev_er he shall have reason to believe that any 
of these acts or commiSSIOns can be established by proof, to apply 
for ]eave, a~d . upon leave granted, to bring the ac.tion in every 
case of pubh? mterest, and also in every other case, m which satis
factory secunty shall be given to indemnify the territory against 
the costs and expenses to be incurred thereby. 

~~~cdhow SEc. 4. Leaye to bring the action may be granted upon the 
· ~pplication of the prosecuting attorney ; and the district court or 

JUdge may, in their discretion, direct notice of such application to 
be given to the corporation or its officers, pre,•ious to granting such 
leave, and may hear the corporation in opposition thereto. 

Actloo ~pon SEc. 5. An action may be brought by the prosecuting attorney 
lnformahou f th d" · · h f h · b" · or complaint. ~ e Jstnct In t e name o t e terntory, upon IS own mforma-
~~~~nis~~i t10n, or upon the complaint of a private party against the party 
~0• 1~a;; .28 offending, in the following cases: m; 2 'n!i~: 1. When an.y person sb~ll usurp,. i~trude ~~to, or unlawfully 

· ho~d, o~ e_xerm~e anY: public office, CIVIl ?r mil1tary, or any fran
chtse w1thm thts terntory, or any office m a corporation created 
by the authority of this territory ; or 

2. \Vhen any public officer, civil or military, bas done or suf
fered an act, which by the provisions of the law makes a forfeiture 
of his office ; or 

3: When any association or number of persons act within this 
~erntory as a corporation, without being duly incorporated. And 
It shall be the duty of the prosecuting attorney to brin(Y the action 
whenever he shall have reason to believe that any of these act~ 
can be proven, or when he shall have been directed to do so by a 
judge of the district court. 

Action to SEC. 6. An action may be brought by the prosecutino- attorney 
vacate let- f h d" · · h f h · 0 
ters patent. o ~ <:: 1stnct m. t e name o · t e terntory, for the purpose of va-

catmg.or annullmg letters patent, granted by the territory, in the 
followmg cases : 

1. Wh~n he shall have reason to believe that such letters patent 
were obtamed by means of some fraudulent suggestion or conceal
ment of a matenal fact, made by a person to whom the same were 
issued or made, or with his consent or knowledge; or 

2. ~hen he shall h~ve reason. to. believe that such letters patent 
were Issued through m1stake, or m 1gnorance of a material fact · or 

3. W~en. he shall haye reason to believ~ that the patcnte~ or 
those claimmg under h1m have done, or om1ttcd an act in viola· 
tion of the terms and conditions on wbic~ the letters patent were 
granted, or have by any other means forfeited the interest acquired 
under the same. 

Relator SEc. 7. When an action shall be brought by the prosecuting 
j~~:d.to be attorney by virtue of this chapter, on the relation or information 

of a person having an interest in the question the name of such 
person shall be joined with th.e territory as plaintiff. 

Complain~ SEc. 8 .. Whenever such act10n shall be brought against a person 
fo~d us!~;~: for usurpmg an office, the prosecuting attorney in addition to the 
omce. statement of the cause of_ action, may .~dso set forth in the complaint 

the name of the person nghtfully entitled to the office, with a state· 
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ment of his rio-ht thereto, and in such case, upon proof by affidavit CHAITERl. 

that the defendant bas received fees or emoluments belonging to the 
office, and by means of his _us~rpation thereof, an order may be 
granted by a judge of the d1stnct court for the arrest of such de· 
fEmda.nt and holding him to uail, and thereupon he shall be arres· 
ted and held to bail in the same manner, and with the same effect, 
and subject to the same ri_fSbts ~nd liabilities, as in other actions at 
law where the defendant 1s subJeCt to arrest. 

SEC. 9. In every such case judgment shall be rendered upon the J udgment 1n 

d fi d d I h · } f h J •och aetlon. rio-ht of the e en ant, an a so upon t e ng 1t o t e party so a · 
leged to be en~itled, or only upon the right of the defendant as jus-
tice shall requne. 

SEc. 10. If judgment shall be rendered upon the right of the Assu!Jlvtl&n 

person so alleged .to be entitled, in favor of such peJ_"Son, he shall _be b~0r~!'a.io;.c. , 
entitled, after takmg the oath of office, and executmg such offic1al 
bond as may be required by law, to take upon himself the execu· 
tiou of the office. . 

SEC. 11. If judgment be rendered upon the right of the person Damages 

so alleged to be entitled, in favor of such person, be may recover ~~;;,/ceo
by action the damages which he may have sustained by reason of 
the usurpation of the office by the defendant. 

SEc. 12. When several persons claim to be entitled to the same Action 

ffi I. hi · b b J · 11 b against seve-
0 ce or ranc se, an actiOn may e roug 1t agamst a sue per· rat. person• 

sons, in order to try their respective rights to such office or fran- ~~:.~ng or
chisc. 

SEc. 13. When a defendant, whether a natural person or a cor· Pe11al!Y rarr 
. . h h . h 11 h b b J h ll usurpmg 0 

• poratwn, agamst w om sue actton s a ave een roug 1t, s a lice. 

be adjudged guilty of usurping or intruding into, or unlawfully 
holding or exercising any office, franchise or privilege, judgment 
shall be rendered that sucb defendant be excluded from such office, 
franchise or privilege, and also that the plaintiff recover costs 
against such defendant. The court may also, in its discretion, fine 
such defendant a sum not exceeding one thousand dollars, which 
fine when collected shall be paid into the territorial treasury. 

SEc. 14. If it shall be adjudged that a corporation, against which ru~glment of 

an action shall have been bronght, pursuant to this chapter, bas by .<;;:,fn~~re a 

1 b .1 fi ~ · d · · h • ·1 corporatloo. neg cct, a use, or surrenuer, or1e1te 1ts c,_,rporate r1g ts, pnv1 eges 
and franchises, judgment shall be rendered that the corporation be 
excluded from such corporate rights, privileges and franchises, and 
that the corporation be dissolved. 

SE?· 15. If judgment be rendered in such action against a cor-
poratiOn, or a(Yainst persons clairninc,. to be a coriJoration, the court Costs ag~inst 

o 0 . . corporatton. 
may cause the costs therein to be collected, by execut10n, agamst 
the persons claimin"" to be a corporation, or by attachment or pro· 
cess against the dir~ctors or other officers of such corporation. 

SE?· 16. When such judgment shall be rendered against a cor-
poratiOn, the court shall have the same power to restrain the cor· A[lpoint

poration, to ~PP?int ?-receiver of its property, and take an account, :1~!r~r rc

and make d1stnbut10n thereof among its creditors1 as a court of 
chancery .posses~s, and it shall be the duty of the prosecuting 
attornev, 1mmedtately after the rendition of such judCYment to in· 
stitute proceedings for that purpose. 

0 
' 

SEc. 17. Upon the rendition of such judgment against a corpora· 
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='l'ITLE L tion, or for the vacating ?r annulling of letters patent, it shall be 
Copy or the duty of the prosecutmg attorney to cause a copy of the J'udg-

Jndgment t JJ t b f' h . h C.J d ' ' ' 
ron wllcre to me~ ro o e Ol't WIt u e In the office of the secretary of the 
be llled. territory. 

SEc. 18. This act shall take effect and be in force, from and after 
the first day of May next. 

Pa.ssed .Decembc•r 22d, 1854. 

AN ACT REL.l.TING TO WRITS OF MA.NDAUUS A.I.'ID PROHIBITION 

CITAPTER I. 

OF THE W.HI'I' OF MANDAMUS. 

TITLE I. TVi·its of .Jfandamus. 
TI'l'LE II. }VJ·its of ProluOiiion. 

TITLE I. 

Writs of Mandamus. 

SEo. 1. Writ of mandamus to whom issued. 
2. When to issue. 
3. Nature of mandamus. 
4. When P?remptory mandamus may bo allowed. 
6. Proceedmgs. 
6. Answer on return of writ. 
7. If no answer, peremptory writ allowed . 
B. Pleadings. 
9. Issue when tried. 

10. Issue where tried. 
11. 'l'rial, as in civil action. 
12. Damages for plaintiff. 
13. Court may fine or imprison. 
14. Jurisdiction of district court. 

ro whom to SEC. 1. Be ~·t enacted by the Le!]islative Assembly of the Territory of 
z·~~c .... ni. O~~on, That tho ~vrit of mandamus may be issued to any inferior 

tnbuna.l, corl?oratwn, board Ol' person to compel the performance 
of an act, wbteh the l~w specially enjoins, as a duty resulting from 
an office, trust .or stat10n, or t? compel the admission of a party to 
the use and ~nJoymc?t of a nght, or office to which he is entitled, 
and from whiCh he 1s unlawfully precluded by such inferior tri
bunal, corporation, board or person. 

When to Is· SE~. 2. 'rhis writ shall only be issued in cases where there is not 
iun~rb. 34. a plam, speedy an~ ndeq uate remedy. iu the ordinary course of 

law. It shall be ISSued upon affidaVIt on the application of the 
party beneficially interested. 

Nature of S!!:C. 3. The writ shall be either alternative or peremptory The 
mandamus. lt t ' 't h 11 . ) . 3: erna lYe wn s a state .co.nci~e y the facts, showing the obliga-

tiO~ ~f the party to ':Vhom 1t IS dtrected to perform the act, and his 
omiSSIO~ to perform ~t, and command him that immediately after 
the rece1pt of the wnt, or some other specified time, he do the act 
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required to be performed, or sh.ow ca~se before the court out of =TlT~E1. 
which the writ issued, at a specified time aud place, why he has 
not done so and that he then and there return the writ with his 
certificate of what he hn~! done. The peremptory writ shall be in 
a. similar form, except that the words, requiring the party to show 
cause why he has not done as commanded, shall be omitted. 

SEC. 4. When the right to require the performance of tho act When pe· 

is clear, and it is apparent that no valid excuse can be given for reroptor:r. 

not performing ~t, a peremptory mandamus may. be all~wed in the 
first instance; m all other cases the alternat1ve wrtt shall be 
first issued. 

Sr.:o. 5. The motion for the writ, the allowance and the service Power or 

thereof and the enforcement of obedience thereto, shall be such as court. 

the cotut may direct. 
SEC. 6. On the return day of the alternatiYe writ or such fur- Answer on 

h h h · h ll return ot ther day as the court may allow, t e party on '"' om t e wnt s a writ. 

have been served, may show cause by answer under oath, made 
in the same manner as an answer to a complaint in an notion at 
law. 

SEc. 7. If no answer be made, a percmptorv mandate shall be lfno~w~rer, 
• -1 h Jl h b peremptory allowed aga10st the party on whom the wnt s a ave een ,rit allowed. 

served. If an answer be made containing new matter, the same 1 Burb. 84· 

shall not conclude th~ applicn.nt, who may on the trial or. other 
proceedings avail himself of any valid objection to its suffic1ency, 
or may countervail it by pro0f, either in direct denial or by way 
of avoidance. _ 

SEc. 8. No other pleading or written allegation, shall be allowed Pleadings. 

than the writ and answer, and these pleadings shall have the same 
effect, and be construed and amended in the same manner, as pro
ceedings in an action at law; and the issues thereby j oined shall 
be tried, and the further proceedings had in the same manner as in 
an action at law. 

Sse. 9. Issues of fact joined in the case of a writ of mandamus Issue "hen 

issued out of the supreme court, shall be tried as provided in the tr.cd . 

next section. 
Sse. 10. When the parties consent thereto, the court may try Ib. 

the issues of fact arising upon the pleadings of the parLics, or the 
same may be referred as in actions at law in the district court; 
but when either party shall refuse to consent to a trial, other than 
a trial by jury, tlie supreme court may order a jury of twelve men, 
possessing the qualifications for jurors, in the district court,. to be 
suml?oned to appear forthwith before the court to try such 1ssue ; 
and m case any of the jurors so summoned, should for any cause 
be rejected or be disqualified to act as a juror in the case, the 
court may order others to be summoned until a jury shall be 
obtained. 

SEC. 11. \Vhen a jury shall be impanneled, the same proceed- Trial u fn 

ings shall be had as lU the trial Of an action at law in the distriCt ch•U actlOD, 

court. 
SEO. 12. If juc1gmcnt be given for the applicant, he shall recover Damngce for 

the damages which he shall have sustained to be ascertained by pi•Jntur. 

the court or jury, or by referees as in an ~ction at law, together 
with his costs and charges : and for such damages, costs and 
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Tl'l'u~ 2. _ cbn.rgrs an execution may be issued; and a peremptory mandamus 
shall also be awarded \vithout delay. 

~rto .. ";::! . SEc. 13. Wh~nev~r a p~remptory mandamus has been issued and 
prLooo. dtrected to auy mfenor Lnbunal corporation board or person com-

. man~ in~ the performance of auy public duty, specially enjoined by 
la.w, tf 1t appea; to the court that any member of such inferior tri
bunal, c01·poratwn, or boaru, or such persou upou whom the writ 
has been personally served, has without just excuse refused or 
negl~ctcd to perform the duty so enjoined, the court way impose 
on htm a One not exceeding five hundred dollars. Such fine when 
c?llected1 shall be paid into the territoria1 treasury. In case of per
stst~nce 10 a refusaL of obedience, the court may order the party to 
be tmprisoned for a period not exceeding three months, and may 
take any orders neces...c;a.ry ar1d proper for tL.e complete enforcement 
of the writ 

.Tn>iO<lictlon SEC 14 rr'h 1 d" . f h" . b 1 b or dlstrl<:~ .. · _. . ? s?vc~a 1stnct courts o t ts terrttory s a 1 ave 
cooru. ortgmal .J~ns~lCtloo 1n cases of mn~damus, except. in.cases when 

st~ch wr.1t 1s dm~~.ted to one of the JUdges of the d1stnct court, in 
h1s o~CJal capactty, and the said court shall proceed upon all such 
cases m the same manner as in an action at law, unless otherwise 
provided by statute. 

TITLE IL 

Wnts of Prohwition. 

SEc. 15. Writs or prohibition to be issued from supreme court only. 
16. Service and return of writ. 
17. P roceedings c.pon return of writ. 
18. Judgment when and l1ow rendered by court. 
19. Act when to take efiect. 

'Xohe issu~ SEc. 15. Writs of prohibition shall only be issued out of t.be su
~~~;~';:u':~: premc ?Our~ and such writs. shall be applied for, upon affidavits, 

by rnotwn to the coUJt or a JUdge thereof in vacation in the same 
manner as writs ~f mandamus; and .if the cause show~ sball appear 
to the cout·t or JUdge to be suffic1en~ a writ shall be thereupon 
issued, .which shall. command tb~ court and party, or officer to 
whom 1~ sha~l be dm~cted, to de~st, ao.d refrain from any further 
proceedmgs m the aUJt, or matter spectfied tbereiu, until the next 
term of the supreme court, or the further order of the court thereon· 
and to show ~use at the next term of lh~ said court, or some day 
~o be na1~ed m the same term, at the opt10n of the court, if issued 
1n term t1me, why they should not be absolutely restrained from 
any further _proccetliug in such action or matter. 

Service anJ SEc. 16. Such. writ shall be. SClTed. upon the court and party, or 
rt!turn. ffi I h 11 b d o teet to w tom 1t s a e 1rected, m the same manner as a writ 

of mantlamus; and a return shall in like manner be made thereto 
by such court or officer, which may be enfo1·ced by attachment. 

Proeecdlng! SEc. 17. 'l'hc court and party or officer uu whom Lhe writ shall 
~~~turn at have been served, may by the return or answer under oath show 

canse w!J~ ~hey should not be restrained as mentioned in the writ 
?f prohtbltlon; and the person prosecuting such writ may take 
1ss ue or demur to the matters relted on in tbe return or answer by 
such court and party or officer; and the like proceedings shall be 
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bad for the trial of such issues of ]a,v or fact, joined between the orrAl'l'Eat. 
parties, and for the rendering of judgment thereon as in amanda- · 
mlL~. 

SEc. 18. The court after bearing the proofs and allegations of the Judpnen~ 
d • d · h h h"b. . b l rendered by parties, sha11 ren. er JU gment, Cit er t at, a pro 1 ltlOn a ~o u~ court. a 

restrainina ths sa1d court and party or officer from proceedmg m Darb.
146

• 

such actio~ or matter, do issue, or authorizing the court and party 
or officer to proceed in such action or matter in question; and ma.y 
make and enforce such order in relation to costs and charges, and 
the amount thereof·as may be deemed just. 

SEc. 19. This act shall take effect and be in force from and after 
the first day of May next. 

Passed January, 5th, 1854. 

AN ACT RELA.TINQ. TO ACTIONS ON OFFICIA.L SECURITIES FOR FINES 
.AND FORFii:ITURES, TO .AOTIONS BY ~D AGAINST PUBLIC OFFI· 
CHRS AND PUBLIC DODillS. 

CHAPTER I. 

AC1'IONS ON OFFICIAL SECURITIES, AND FOR FINES .AND FOR· 

FEITURES. 

SEO. 1. Official bond how construed. 
2. Who may bring an action thereon. 
3. Leav& how granted. 
<!. One judgment not to preclude a second aclion, on othor dolioquonoies. 
6. A.rnount recovered not to exceed undertaking. 
G. Execution to bo first enforced against principal. 
7. SecurlLI~ when and how apportioned. 
B. Actions for fines and forfeitures, wbo may prosocute. 
9. Amount recovered when penalty is limited. 

10. J<:Occts of recovery by collusion. 
11. Oortain fines to be paid iut.o the trcMury. 

SEo. 1. Be it enacted by the Legislative Assembly of the Terri- Olllclnlbond. 

tory of Oregon, That the official bond or other security of a public 
officer to the territory, whether with or without securities, shaH 
be construed as security to the territory, and a!so to all persons 
severally for the official delinquencies, against which it is intended 
to provtdo. If it be to a county, city, village or other municipal 
body, it shall, in like manner, be construed severally to aU persons 
inten~ed to be secured, as well as to the body politic named 
theretn. 

SEc. 2. Whe.n a public officer, by official misconduct or neglect wM may 

of duty aha.ll forfeit his official bond or render his sureties liable b;inghan Be· · ) hon t f!reon. 
upon a~ offiCial security, any person injured thereby\ or who is by 
la\V ent1tl~d t~ the benefit of the security, may bring an action 
thereon, m h1s own name, against the officer and his sureties to 
recover the amount to which he may be entitled by reason of the 
delinquency. 

SEo. 3. Bef?re an action can be brought by the plaintiff, other Leave ho,. 
than the terntory or body politic named in the security, leave sra~~~. 

10 
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OUAPTER 1. shall be obtained of the district court, or a judge thereof, within 
the district or county where the action is triable; and leave sl1a1l 
only be granted on a production of a copy of the bond, and au 
affidavit showing the delinquency, and if the delinquency be such 
as that if established on the trial, it would entitle the party apply 
ing to recover in the action, leave shall be granted. 

S'c'ndaction SEc. 4. A judgment in favor of a party for one delinquency, 
for other de· h 11 t J d th h f t' ltoqueocy. s a no prec u e e same or anot er party rom an ac 100 on 

the same security for another delinquency. 
Reco'l'ery SEc. 5. I f it appear in an action against a surety in an official 
agalnat sure· · h h h 1 b · d b f · l:r limited. secunty, t at e as a ready been o hge , y reason o pnor re· 

coveries against him on the same, to pay amounts which, in the 
aggregate, are equal to the extent of his undertaking, or that by 
reason of the insolvency of his principal he will be obliged to pay 
to that extent on judgments already recovered against the surety, 
the recovery against a surety shall in all such cases, be limited by 
the amount of his undertaking, except as otherwise provided by 
law. · 

omcero pri· SEc. 6. Upon the execution issued on a judgment recovered 
marurllable b ffi . 1 . f bl' ffi . h" d upon t e o eta secunty o a pu lC o cer agamst tm an a 

surety, there shall be indorsed a direction to the officer to whom 
the -execution shall.be delivered, to collect the same out of the pro
perty of the principal, if sufficient can be found, and if not, then to 
collect it out of the property of the surety. 

Securities SEC. 7. If there be several judgments on which executions arc 
bow and h · · h b 'ff' l d · bl' ffi when ap· at t e same time m t e ·s en s 1an s agamst a pu lC o ccr and 
por~loued. his sureties, amounting in the aggregate to a sum greater than 

that for which the sureties are liable, the court shall on tbejr ap· 
plication, limit the amount to be collected from them to the amount 
of their respective liabilities, and may cause the same to be applied 
on the judgments or executions in proportion to their amounts. 

Actions for SEC. 8. Actions for fines and forfeitures may be r)rosecuted by 
fines nnd for· h ffi h h b J · rcitureo. t e o cers or persons to w om t ey are y aw g1ven, or those 

who by special provision of law are authorized to recover them · 
and whether prosecuted by public officers or private persons, shall 
be governed by the same rules as other civil actions, except as 
otherwise specified in this chapter. · 

When t~e SEo. 9. When an action shall be brought for a penalty, which 
r.:~Z 1$ is limited by law not to exceed a certain amount, the action may 

be brought for that amount, and upon the trial, the amount re
covereJ shall b~ determined in proportion to the offence. 

Iudgn;enthy SEc. 10. A recovery of a judgment for a penalty or forfeiture 
coUus on. by COlJUSiOn between the parties, With intent to Save the defendant 

from the consequences contemplated by law, in case where the 
penalty or forfeiture is given wholly or partly to the prosecutor, 
shall not pre~ent the recove.ry of the same ?Y another person. 

Oert~inftn~ · SEc. 11. Fmes and forfeitures not specwJiy granted or appro-
to be patd · t d b 1 h 11 b · l · to th · · nto lreasu· pna e Y aw, s a e pa1C1 m e terntonal trE'asury · and 
Y· whenever by ~be provision o~ law any property, real or pe1~sonal, 

shn;ll be forfe1ted to the temtory, or to any officer for its use, an 
actwn fo~· the recovery of such property, alleging the grounds of 
the forfc1ture, may be brought by the proper officer in the district 
court of any county where such property may be. 

\ 

I ,. 

ACTIONS BY .A.ND .A.GAL.~ST CERTAIN PUBLIC OFFICERS, &o. 147 

OHAl"fER 2. 

CHAPTER II. 

.ACTIONS BY .AND .A.GAL.~ST CERTAIN PUBLIC OFFICERS, .A..l.'ill l'UBLIC 

BODIES. 

SEO. 1. Who may sue in official cap,acity. 
2 In what cases official persons may sue. 
3. Wilen special department of corporation sues. 

4 & 5. How actions may bo brought. 
G &; 7. When judgment against county to be presented to commissioners, and 

bow satisfied. 
8. Payment of judgment by county treasurer. 
9. Execution not to issue, except on leave. 

10 . .A.ct when to take effect. 

SEc. 1. The following officers may prosecute actions in their of- Who ma:r 

:fi · 1 · • prosecute In eta capac•ty . . oOicial capa• 
1. The board of county commissioners of a county; city. 

2. The directors of a. school district; 
3. Any organized department of a municipal corporation, ha:r

ing a board of officers in charcre of a particular branch of pubhc 
service, and specially authorized by statute to prosecu~. In such 
action the plaintiffs may be designated by their offic1al name, or 
the action may be brought in the name of the body in whose be· 
half the action is brought. 

SEC. 2. Every such action shall be either : For what ac· 

1. On a contract made with such officers in their official capa- lions. 

city; or 
2. To enforce a liability or a duty enjoined by law in favor of 

such officers, or the body represented by them; or 
3. To recover a penalty or forfeiture given to such officers or 

body; or 
4. To recover damages for an injury to their official rights or 

property. 
SEC 3 When an orcranized department of a municipal corpora.· When spe-

• . • • . b • f h clal depart· 
t10n lS authonzed by statute to sue, lt shall, for purposes 0 t e menl sue•· 

action, be deemed the real party in interest, though the c.orpora· 
tion, of which it is the department, be the party to be ult1mately 
benefitted by the action, or responsible for any costs incurred 
therein. 

SEC. 4. An action may be broucrht against the officers, mentioned Action how 

in section one, in their official c~pacity, or against the body they brought. 

represent, either upon a contract made by such officers in their offi-
cial capacity, and within the scope of their authority; or for an 
injury to the rights of the p1a1ntiff, arising from some act or omis-
sion of such officers, or of the body represented by them. 

SEC. 5 .. The actions authorized by this chapter, may be brought Ib. 
by or agamst the officers mentioned in section one, upon a cause of 
action which nccrued during the term of their predecessors, as well 
as during their own term of office and when brought may be con· 
tinued by, or against their succe~sors in office, whose names may 
for that purpose be substituted in the action. 
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TITLE 1.:_ SEc. 6. If judgment for the recovery of money be rendered 
~~1dgment- against a county_, o: ~he board of commissioners _of a county, on 
sen~~d pr~~ account of the habJl1ty of such county, and the JUdgment be not 
~~~isslon. satisfied, or proceedings the~eon stayed by appeal or_ otherwise, 

before the next regular meetmg of the board of comm1ssioners of 
the county, a certified copy of the docket of the judgment may be 
presented to the board of commissioners at such, or at auy subse
quent regular meeting. 

How salis· SEC. 7. The board of commissioners shall thereupon cause the 
fled. amount due on the judgment, with interest from the time of the re

covery, to be added to the tax of the county for whose liability th~ 
same was recovered, and the same shall be collected as other con
tingent charges of the county. 

J.,a;:~~~~ bor SEc. 8. The treasurer of a county against which, or against 
~Y count~ whose officers a judgment has been recovered for a liability of the 
rcasurer. county, the execution of which has not been stayed upon appeal, 

shall upon demand and delivery to him of a certified copy of the 
docket of the judgment, pay the amount due ther~on, if there be 
sufficient mone,y of the county in his bands not otherwise specifi· 
cally appropriated. If he fail to do so, he shall be personally liable 
for the amount, unless the collection thereof be afterwards stayed 
upon appeal. 

!:::vee~e1~: SEC. 9. Execution shall not be issued on a judO'meut rendered 
lion. against a county or its officers, without leave of the

0 

court; nor shall 
leave be granted until the. court is satisfied that payment.Las been 
de~anded of the proper county officers, ~s provided in the last two 
sec~10ns, a~d that the board ~f comm1ssioners have _wrongfully 
om1tted to mclude the amount m the tax list, as prov1ded in sec
tion seven; when execution is issued, the property of the county 
only is liable thereon. 

SEc. 10. This act shall take effect and be in force, from and 
after the first day of May next. 

Passed, Jan. 7th, 1854. 

.AN .ACT CONCERNING THE LIENS OF MECFU.NIO.S, LABORERS .AND 
OTHER PERSONS. 

CHAPTER I. 

MECHANICS . .A:ND LA:BORERS' LIENS. 

TITLE I. lit'en on Buildings. 
TITLE II. .liens on Pe1·sonal Property. 

TITLE I. 

Lien on Buildings. 
SEo. I. Lien on buildings. 

2. Notice of lien to be filed. 
3. How Ion~ sucb lien exists. 
4. Complaint what to coutain. 
5. Summons how served. 

> 

SEC. 

MECHANICS .AND LAIIORERS' LIENS. 

6. Proceedings to enforce lien. . 
7 Mechanics' liena, when preferred to other hens. s: Lien against buildio~ when to extend to lot. 
9. Severn! may join: cla>ms how stated. 

10. Satisfaction of lien mtls t be entered. 
11 Notice of sub-contractor's claim. 
12: Claim recovered by sub·contractor may be set off against contractor's demand. 

149 

TITLE 1. 

SEC. 1. Be it enacted by the Legtslative Assembly of tl~.e Territo1·y of ~:.U~ngs on 

Otegon, That any person who sh~11 _hereafter. by virtue of any con· · 
tract with the owner of any bmldmg, or Wlth the agent of suc]l 
owner, perform any labor upo~, or furnis~. any materials, ~n~ine 
or machinery for the constructtOn or repamng of such bmldmg, 

, shall, upon filing the notice prescribed in the next section, ~ave a 
lien upon such building, and the lot of ground upon wh1~h the 
same is situated, for such labor done; or matertals, engme or 
machinery furnished, when the amount shall exceed twenty 
dollars. 

SEO 2 Any person wishinO' to avail himself of the provisions Noticeofllen 

of thi~ chapter, whether his claim b~ due or no~, s~all _file. in the to be filed. 

recorder's office of the county in whiCh such bmldmf?i IS Situated, 
at any time wit~in three. month~ ~ter ~he completton. of such 
building or repa1rs, a not1ce of h1s mtent1on to hold a he~ upon 
such building for the amount due, or ~o. become du~, ~pectfically 
settinO' forth such amount, and contammg a descnphon of the 
buildi~g upon which the labor was per~ormed, or . for wl~ich the 
materials, engine or machinery were furmshed; whtch notiCe shall 
be recorded by the recorder in a book _to be kept for. th~t purpose. 

SEc. 3. Such. lien shall cease to exlSt at the exptratwu of one How long 

year after the completion of the building or repairs, unless before Hen exists. 

tl:za.t time an action to enforce the same shall have been commenced 
in the district court of the county in which the premises are situ-
ated, by the person having such lien against the owner with ~hom 
or with whose aO"ent the contract was made, unless such clmm be 
not due at the ~xpimtion of one year after ~uc~ completion, in 
which case the action shall be commenced w1thm three mo~ths 
after the same shall have become due . 

SEc. 4. The complaint of ~he pllaint1i~ shn:U ~ontdaind a bhrief statet· ~~rl~'~~n
ment of the contract on whiCh t 1e c a1m IS 1oun e , t e amoun tt.iu. 

due thereon the time when the notice was filed with the recorder, 
the time wh~n the building was completed, if it be co~pleted, with 
a description of the premises, and any other matenal facts, and 
shall pray that the premises may be sold, and the proceeds of the 
sale be applied to the discharge of the lien. . . 

SEc. 5. The summons shall be served as mother cases, or Ill· Summons 

stead of service by publication, it m~y be made by ~elivering a how semd. 

copy tb.ereof to the person in possesswn of the prem1ses. If the 
defendant shall have sold or disposed of the premises before the 
service of the summons, the court shall direct notice of the pro· 
cecdings to be served on the purchaser or his agent for the pre· 
mises, who may thereupon jf he desire it, be made a party defend· 
aut in the action. ' 

SEc. 6. The proceedings in an action to enforce such lien, sh::ll ~;oc•:~~re. 
be the same as m other actions, except as otherwise provided m ue~~. 
this chapter; and if judgment be rendered for the plaintiff, he may 




