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onAP.84, 35 a jail suited for that purpose; and the expenses of such convict shall 
be borne, if such convict was sentenced to imprisonment in the 
county jail, by the county in which the offence was committed. 

Death war- SEc. 7. When judgment of death is rendered, a warrant, signed 
raot. by the judge, and attested by the clerk under the seal of the 

court, shall be drawn and delivered to the sheriff; it shall state the 
conviction and judgment, and appoint a day in which the judg
ment shall be executed, which shall not be less than thirty nor 
more than sixty days from the time of judgment. . 

ruols~cr;; SEC. 8. The mode of inflicting punishment of death In all cases 
~~~,:n ,:_ under this act, shall be by hangina by the neck until the person 
flicted. be dead; and the sheriff, and in c~e of his death, inability, or ab-

sence, the coroner of the county in which sentence of death shall 
have been pronounced, by virtue of this act, shall be the execu
tioner; except in cases where a change of venue bas been taken, 
in which case, the prisoner shall be sent back and executed in the 
county in which the prosecution originated. 

Sherill"s •. SEc. 9. The sheriff shall return and file with the clerk the war-
warrant, .. e. • h f h' d • b d h ] k h 1! eo ~~e llled. rant, w1t a statement o IS 01ngs t ereon, an t e c er s a 
Abstract or subjoin a brief abstract of such statement to the record of con vic-
clerk. tion and sentence. 

CHAPTER XXXIV. 

OF PARDONS. 

SEa. l. Governor mny grant pardons or reprieve. 

Govemor , SEC. 1. In all cases in which the governor is authorized to grant 
llUlY gran. l h h . • f b . 1 
pardoll8. parctons, e may upon t e \)ettt.lOn o t e person conv1ctet, grant 

a pardon upon such condttions and with such restrictions, and 
under such limitations as he may think proper, and he may issue 
his warrant to all public officers to carry into effect such constitu· 
tional pardon; whlCh warrant shall be obeyed and executed in· 
stead of the sentence, if any, which was originally given. The 
governor may also, on good cause shown, grant respites or reprieves 
from time to time as he may think proper. 

CHAPTER XXXV. 

TUfE FOR CO~MENCING CRBIINAL ACTIONS. 

SEo. 1. Prosecution for murder not barred by lapse of time. 
2. I ndictmonts for other felonies, within three years. 
3. Indictments for misdemeanors, within two years. 
4. If delentlant be absent from territory, secret.ed, &c., time of such absence not 

included in limitation. 
5. Indictment when deemed found. 

For murder. SEC. 1. There shall be no limitation of time within which a 
prosecution for murder shall be commenced. It may be com
menced at any time after the death of the person killed. 
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S 2 \..t indictment for any. other fel_oll:y than murder, shaH OJL\P. so~ 
EC. · -f. 1 · b s al~er 1ts commiSSIOn. ~thcr r~lou-

be ~~~~c1~v1h~ni~d~~~~ee:: for ~ny misdemeanor shall be found ~fsdemean'r 
within tWO years after ttS commiSSion. . f h 't ·y Exceptions 

S 4 If the defendant shall absent h1mself r<?m t e tern OI , .~ the for.•· 

~0j1 ;ccrete himself so as to prcve~t :process bemg seryed. upod ;~~:. pro\l-

0~ s a indictment may be fou~d w1thm ~be_ term herem l1m1te 
bfnn, th~e ominO' within the terntory, or w1thm the reach of pro-
a ter tS c o . . h d fi d t · t · h b' tant of. ss and no time dunng wh1c e ~n an 1s no an m a 1 . , 

ce ' lly res'tdent within the terntory, or shall secrete bHnself, or usua _ . . 
shall boa part of the hmttattOu. . f b' b Ind' tmcot 

SEC. 5. An indictment is found within th~ me~nmg o t lS c apd wb:~ round. 

ter, when it is duly presented by the grand Jury m open court, an 
there received and filed. 

CIIAPTER XXXVI. 

:MISCELLANEOUS PROVISIONS. 

SEC. 1. In case or doubt as to degree of guilht, m~y be convicted ofthe lowest degree. 
2. Joint defendants may have s~parate earmgs. 
a. Co-defendant, hO\V made a Witness. 
4. Co-defendant niay be witness for other defendants. 
5. Confession not evidence, if extorted by tbroots. 
6 As to what constitutes rape. 
7: Testimony of accomplice must be. corroborated. 
8 When juror must be sworn as w1tness. 
9. Court to decide question of law. . 

10: Ib. Right of defendant to except; questions. of~e.ct to be decided by Jaw. 
1 1. Court must inform jury that they arc exclusive JUdges of the facts. 
12. Jury may retire or decide in cour~. . 
13. When defendant appearing on trial m~y b~ com_mitted. 
14. Jury may take with them papers recei~·ed 10 evtdence. 
15. Jury may take with them no~s of testtm~ny .. 
16. When jury disagree as to test1mony, !Day mqu1re of court. 
17. If juror be takon sick, jury mny be. discharged. 
18. Where jury may find defend~nt gu1lty of a less degroo than that cbarged. 
19 Jury may find defendant gmlty, &c. • . . 
20: Jury may find part of defeodaots guilty of any ofi'ence charged m md1ctment. 
21. Jury may bo polled. 
22. Clerk must record verdict. 
23 . .Acquittal on grounds of insanity to be stn.tcd. . . . 
2-i. Court may hear circumstances in aggravat1on or rnttlgatiOn of sontonce. 
25. Such circumstAnces, how introduced. 
26. Justification of bail. . . 
27. Clerk must issue blank subpcenas on applicatwn of e1ther party. 
28. When persoo held to answer, if indictment bo not found nt next term, prosecu-

tion to be dismiss~d. . . . 
29. If defendant on prosecution be not tried, when prosecutwn to be dtsrnissed. 
30. When court may order action to be contin_oed. 
31. Discharge of defendant on tlismissal of act1on. 
32. When court may dismiss action a!t.er indictment. 
33. Nolle-prosequi abolished. 
34. When order of dismissal a bar to another action. 
as. Stolen or embezzled property, how disposed of. 
a6. Stolen, .tc., property to be returned to owners. 

SEC. 1. When it appears that a defendant bas committed a. pub- ~~u~;e 85 ~ 
lie offence, and there is reasonable ground of doubt, in whlCh of ~~~lt. 
two or more degrees he is guilty, be can be convicted of the lowest 
of these degrees only. 
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CUAP. sG. SEC. 2. When two or more defendants are j ointly indicted for a 
Joint do- felony, any defendant requiring it shall be tried separately; in other 
~~~nntshave cases, defendants jointly inuictcd may be tried separately or jointly 
aeparate in the discretion of the court. 
hcnrings,&c. S 3 HTh • 1 d d ' h · 
co-defend- EC. • vv en two or more persons are me u e m t e same 1U-
!,0a1de a.~~~ 9ictm~nt, the court may, at any time before the defendant bas gone 
ness. Into hiS defence, On the application of the district attorney, direct 

any defendant to be discharged from the indictment, that he may 
be a witness for the territory. -

Mny ~e "'t'h·t- SEc. 4. ·when two or more persons are included in the same in-
n.,.. ,or e d' d . 
other de· 1ctment, an the court is of opinion that in regard to a partiCular 
rendants. defendant, there is not sufficient evidence to put him on his defence, 

it shall order him to be discharged from the indictment before the 
evidence is closed, that he may be a witness for his co·defendant; 
the order shall be an acquittal of the defendant discharged: and a 
bar to another prosecution for the same oflcnce. 

eo~re'!,:on SEc. 5 . .A confession of the defendant, whether made in the course 
rt ~~to~: of judicial proceedings, or to a private person, cannot be given in 
by threats. evidence against him, when made under the influence of fear pro 

duced by threats, nor is it sufficient to warrant his conviction with
out proof that the offence charged bas been committed. 

~~~~~ •• ~:~ SE?· 6. ~ro?f of actual penetration into tJ;te body,_ is sufficient to 
sustam an mdiCtment for rape, or for the cnme agamst nature . 

.Accomplice'• SEc. 7 . .A conviction cannot be had upon the testimony of an 
~~~~mb~"~r- accomplice, unless he be corroborated by such other evidence as 
roborated. tenJs to convict the defendant of the commission of the ofrEmce; 

and the corroboration is not sufficient if it merely show the com
mission of the offence, or the circumstances thereof: 

When Jur~ SEc. 8. If a juror have any personal knowledge respecting a fact 
~:::n u in controversy in a cause, he shall declare it in open court during 
"

11
nese. the trial; if, during the retirement of a jury, a juror declares a £'let 

which could be evidence in a cause, as of his own knowledge, the 
jury shall return into court; in either of these cases, the juror 
making the statement shall be sworn as a witness, and examined 
in the presence of the parties. 

Courts shaU SEC. 9. The court shall decide all questions of law which shall 
f~~~~rq::.e;: arise in the course of the trial. 
Queotlons or SEc. 10. On the trial on an indictment for an offence, questions 
~id!d~ow de- oflaw are to be decided by the court, except in cases of libel, sav· 

ing the right of the defendant to except. Questions of fact by the 
jury. And although the jury have the power to find a general ver
dict, which includes questions of law as well as of fact, they are 
bound, nevertheless, to receive as law what is laid down as such 
by the court. 

CbargetoJu- SEC. ll. In charging the jury the court shall state to them all 
ey. k matters of law which it thin s necessary for their information, in 

giving their verdict; and if it present the facts of the case, shall, in 
addition to what it may deem its duty to say, inform the jury that 
they are the exclusive judges of all questions of fact. 

J.urymnyre- SEC. 12. After hearing the charge, the jury may either decide in 
!l~~~~~o~~: court, or may retire for deliberation; if they do not agree without 

retiring, one or more officers shall be sworn to keep them together 
in some private and convenient place, and not to permit any 

• 
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person to speak to or communicate with them, nor do so CHAP. 36. 

themselves, unless it be by order of _the court, or to ask t~em 
whether they have agreed upon a verd1ct, and to return them mto 
court, when they have so agreed, or wh~n order_ed by the court: 

SEC. 13. When a defend~nt who has ~1ven bml, .appears for tnal, ~~nhdc:nt d:~ 
the court mav in its discretwn, at any t1me after h1s appearance for oppeartng 

, , . d h d f h m may be com-trial, order hun to be comm_1tte to t e custo y o t e proper o 1cer miued. 
of the county to abide the Judgment or further order of the court; 
and he shall be committed and l~eld i~ custody. accordingly. . 

SEC. 1-±. Upon retiring for dchber~t10n, the JUry m~y take With::~ m~~ 
them all papers which have be~n rcce1ved as ~v1dencc m the c~use, papers. 

or copies of such parts of p_ubliC rec?r~ls or pnvate documents g•veu 
in evidence, as ought not, m t~e opm10~ of the court, to be taken 
from the person having them 1n posses~wn. . 

SEC 10- rl'he J·ury may also take w1th them notes of the test1- Ib. Notcsot 
• • ' < • testimony. 

mouy, or other proceedings on the tnal taken by themselves, or 
anv of them but none taken by any other person. 

SEC. 16. After the J·ury has retired for deliberation, if there be m>en Jury 

h f h · 'f may loqulre a disagreement between t em as to _any part 0 ~ ~ te~tlmony, or l or the cuurl. 

they desire to be informed of a pomt of law ar~smg m the cause, 
they shall require the officer to con~uct the~ Into ~ourt. Upon 
their bein()' brou<Yht into court, the lllformatwn reqn~red shall be 
given in the prcs~nce of, or after notice to the district attorney, and 
the defendant or his counsel. 

SEC. 17. If at anv time during the trial, any of the jury become dc~~h·• 1 ror " , f h . 1 t. ""' arg ug so sick ns to prevent the contmuance o ~ e1r c1u ty, or any ottler Jury. 

accident or cause occur to prevent them bemg kept together for de
liberation, the jury may be discharged by the court, and the trial 
commence anew at the same or another term. 

SEC. 18. Upon an indictment for an offence cons~sti ng, of different ~~7 der:O"l 
degrees the J. ury may find the defendant not gmlty of the degree aut guilty or 

' . . . d . ) f d · fi · h to less degree, charged m the md•ctment, an gUI ty o any egree 111 enor t ere ; &c. 

upon an indictment for any ?ff?nce, the j_ury maJ:' find the defen-
dant not guilty of the comm•ssJ.on _thereof, and gu1lty o~ an atte_mpt 
to commit the same; upon an wd10tment for murder, 1f the J~ry 
find the defendant not guil ty thereof, they may upon the same In
dictment, find the defendant guilty of manslaughter. 

SEc. 19. In all other cases the defendant may be found guilty lb. 

of an_y offence, the commission of which is necessarily included in 
that with which be is charged in the indictmen~. . 

SEO. 20. On an indictment against several, Jf the JUry cannot Verdictnsto 

d d. part or de· 
agree upon a verdict as to all, they may ren era vcr 1ct as to rendants. 

those in regard to whom they do ugree, on which judgment shall 
be entered accordingly, and the case as to the rest may be tried by 
another jury. 

SEC. 21. When a verdict is rendered, and before it is recorded, Jull may be 

the jury may be polled on the rcq uirement of either party, in po e<1. 

which case they shall be severally nsked whether it is their verdict; 
and if any one answer in the negative the jury shall be sent out 
for further deliberation. ' 

SEC. 22. \¥ben a verdict is given and is such as the court may Clerk muot 

receive, the cler~ shall im~ediately ;ecord it in full on the mim~te~, :i~~~~d ver

and shall read 1t to the JUry, and inquire of them whether 1t 1s 
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onAJ:>. ao. their verdict; if any juror disagree, the fact shall be entered upon 
the minutes and the jury again sent out; but if no disagreement 
be expressed, the verdict is complete, and the jury shall be dis
charged from the case. · 

Acqaltlal ror SEC. 23. If the defence to an indictment be the insanity of the 
lneaolly to d fi d I · hall b ' 1 . h . h' h be atated. e en ant, t 1e Jury s e mstructec, 1f t ey acqmt 1m on t at 

ground, to state that fact w-ilh their verdict. 
~rnv•t!og SEC. 24:. After a dlea or verdict of guilty in a case where a ormltlgataog d ' • · h • clrcwnSian· tscretlOn IS conferre upon the court as to the extent oft c purush-
cca. ment, the court, upon the suggc:;tion of either pa1·ty that there are 

circumstances which may be properly taken mto v-iew, either in 
aggravation or mitigation of the punishment, may in its discretion 
hear the same summarily at -a specified time, and upon such notice 
to the adverse party as it may direct. 

lb. rrow In- SEc. 25. 'rhe circumstances shall be presented by the testimony 
troduced. of witnesses examined in open court, except that when a witness 

is so sick or infirm as to be unable to attend, his deposition shall 
be taken by a magistrate of the county, out of court, at a specified 
time and place, upon such notice to the adverse party as the court 
may direct. 

Justification SEC. 26. n ail shall, when requested by either party, or ordered 
ofbau. by the court, judge or magistrate, justify by affitlav1t before the 

court, judge or magistrate, as the case may be. 
Clerk to II· SEC. 27. The clerk of the court at which any indictment is to 
:~bpren~~nk ?e tried, shall at all times, upon the application of either party, 

1ssuc as many blank subpcenas under the seal of the court, and 
subscribed by him as clerk, fot· witnesses within the territory as 
may be required. 

Ch~rge SEC. 28. When a person has been held to answer for a public 
:!:1~~: ru:,: offence, if an indictment be not found against him at the next 
~hen °1~""b~ term of the court at which he is held to answer, the court shall 
dlsmlssed. order the charge to be dismi:;sed, unless good cause to the contrary 

be shown. 
Th. n In- SEc. 29. If a defendant indicted for a public offence, whose trial 
~~c~t~f~. be has not been postponed upon his application, be not brought to 

trial at the next term of the court in which the indictment is triable, 
after it is found, the court shall orc1er the indictment to be dis· 
missec1, unless good cause to the contrary be shown. 

Action mfty SEc. SO. If the defendant be not indicted or tried as is provided 
beCOIIIi.nued in the last two sections, anrl sufficient reason therefor be shown, the 

court may. order the action to be continued from term to term, and 
in the mean time may discharge the defendant from ctiStody, on 
his own undertaking, or on the unr!ertaking of bail for Lis appear
ance to answer the charge at the t1me to which the action is con
tinued. 

Dlscha~· of SF.c. 31. If the court direct the action to be dismissed, the de-
deren~anton " d h 11 ·r . d b di h d h f 'f d . dismt .. at or 1en ant s a , 1 m custo y, e sc argc t ere rom; or 1 a mit-
action. ted to bail, his bail shall be exonerated, or money deposited instead 

of bail shall be refunded to him. 
Dls!flis.at or SEC. 32. The court may in its discretion, or upon the appJication 
achon nrter f h d' · d · f 1 f · · d indictment. o t e 1stnct attorney, an m urt 1erance o JUStiCe, or cr an 

action after indictment to be dismissed ; but in that case the rea-
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f tl d. · sal shall be set forth in tho order, which shall be CllAP. sr. SOnS 0 10 ISIDIS 

entered upon the minutes. d h a· ' Nolle 
SEc. 33. The entry of a nolle prosequi is abolished, .an t e 1stn~t gut aCtf:. 

attorney cannot discon~inue. or abandon a.prosecut10n for a public ed. 

Offence except as prmnded m the last sectiOn. . . . 
SEC I s4 An order for the dismissal of the action as provided 1D ~~:1S:"~nr, 

h' b t~r shall be a bar to another prosecution for the same of- .te. 

fi
t lS c .afp't 'be a misdemeanor. but it shall not be a bar, if the 
ence, 1 1 ' 

offence charged be a felony. 1 b Rtolen pro-
SEC 35 When property alleO'ecl to have been sto en or ~m ez· ~ty, &c., 

zlcd ~m~ into the custody of~ peace offi.cer, he shall hold 1t ~ub- ~r.wdispoacd 
jcct 'to the ord~r of the magistrate authonzed by tlle next scctwu, 
to direct the dtsposal thereo£ . f 1 Ib Wh to 

SEC. 36. On satisfactory proof of the title. of the ?wn.cr o. t le be' retu~~.d 
t the maO'istrate before whom the mformatiOU lS latd, or toowncr. 

proper y, o ' d f tealing or who examines the charge against th~ person a~cuse o s 
embezzlinO' the property, shall ordent to bedehvercd to. tho own~r, 
on his paying the reasonable and necessa!'Y expenses tn~urred m 
its preservation to be certified by the magsstratc. The 01 der shall 
entttle the own~r to demand and receive the property. 

CHAPTER XXXVII. 

OF J UDG){ENT ROLL. 

SEO 1 Judgment roll how made and what to cont.nin. . 
' 2'. Copy of judgment, &c., bOW to bC .attested, for purposeS Of CVldonee. 

3. Writ oferrror not to delay e~ecutlOU1 unle~ ordered, . 
4. Consequence if defendant ba1led after verdlCt not appeanng. 
5, This act how to be construed. 

SEc. 1. When judgment upon a conviction. is re~dercd, the clerk ;~~~cn~o"' 
b 11 tor the same tlpon the minuteS statmg brtcfly the offence IDI\dO aud 

s a en I • d' I wn:\1 to coo-
for which tho conviction has been had, and shall Immc 1~te Y an- taln. 

ncx together and file the following papers which, constitute the 

judgment roll: . b .l fi d 
1. A copy of tbe minutes of challenge m~erp?~cll by t e u~ en -

ant to tbe panel of the grand jury, or to antn<.hvHlual grand JUror, 
and the proceedinO's and decision thereon ; 

2. The indictm~nt, and a copy of the minutes of the plea or de-
murrer; . b 

3. A copy of the minutes of a challenge, w.blC? ~ay ~ave een 
interposed to the panel of the trial jury, to an mdiVIdual JUror, aml 
the proceedings and decision thereon ; 

4. A copy of the minutes of tbe trial ; 
5. A copy of the minutes of the judgment; 
6. The bill of exceptions, if there be one. . . . 
SEC 2. A copy of the minutes of any conviCtiOn and JUdgment, oopy or min-

. b b 1 d h . t shall utcs and duly certified y t e c erk, in whose custo y sue nm~u ~s Judgment~.~ 
be under his official seal, toO"ether with a copy of the mdlCtment ~~c. • 
on' which the conviction shall have been had, certified in the sa~c 
manner shall be evidence in all courts and places, of such convic-
tion and judgment, without the production of the judgment roll. 
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OITAT•. sr . . SEc. 3. No writ o~ error shall stay or delay the execution of 
Writ or ••· JUdgment or execuuon thereon in any criminal case unless t'-a 
ror not to . h 11 b all d b . d' I ue deta1 exeeu- same s a

1
. ~ o

1
we . Y a JU ge of the supreme court, with nu 

~~·unless, cxpress.urectton t1er.etn that the same is to operate as a stay of 
proceedmgs on the JUdgment upon which such writ shall be 
brought. .And ~1pou such direction being given, during tlte pen
dency of the ~r~t ~f error, the defendant shall remain iu custody 
or be let to ba1l1f 1t be a bailable offence. ' 

Dcrendaot SEc. 4. If a defendant in any indictment shall have been lett 
balled alter bail fte d' . ] d 0 
trial,&.:. not a r ver tct or tna , an shall neglect to appear before any 
appearing. court or officer, at any time or place at which he is bound to ap-

pear, and submit to the jurisdiction of the proper court or officer 
the court or officer before which he shall have been bound to ap~ 
pear, mny cause such defendants to be arrested in the same manner 
as upon the finding of an indictment, and may direct his recogni-
zan~ t~ be pro~ecu~ctl. . . . . 

;~~=~~~~~"' _SEc. ;J. No_thmg m th1s act co:ntamed shall 1?vahdate an action, 
sutt, prosecutiOn, process, pleadmg or proceedmg commenced is
sued, had o; ~akcn before, or pending when it goes into effect. ' 

SEC. 6. 'I bts act sbaJI take effect and be in force from and after 
the first day of May next. · 

Passed Dec. 22d, 1853. 

AN .ACT, TO PROVIDE .AGAINST DANGEROUS AND VICIOUS CATTLE. 

S.Eo. 1. Owner.~ of vicious cattle, suffering thom to run at large after notice, liable 
to a llne; llno, how rec'Ovcrcd. 

2. Killing vicious cattle, when justifiable. 

Owners SEC. 1. Be it enacted by the Legislative Assembly o/ the Territory o/ 
"'hen UAbte. Oregon, rrhat any person or· persons, who own or are owners of 

dangerous and vicious cattle, which animal or animals are known 
to endanger ~be safety of persons travelling tbrou()'b neio-hbor
hoods, by th~u· dangerous am! vic.!i.ous dispositions, s~ch pe~on or 
persons, uavtng twelve hours notiCe of the danO'efOUS disposition 
of such animal or animals, and will not keep su~b cattle from dis
turbing the peace and safety of the neighborhood where such ani
mals may range, such owner or owuers shall be liable to a fine of 
not less than five dollar~, n?r exceeding fifty dollars, which may be 
recovered before any JUStice of the peace of the county with 
costs of suit, for tbe use of the school fund. ' 

Wben may . SEc. 2. 'J.lbat rrny person who should in defence of himself or 
be ldlted. others, kill one or more cattle, shall not be liable to any dam

ages for any such act done in self-defence. 

Passed 3d September, 1849. 

AC'r TO PREVENT THE SALE OF ARDENT SPIRITS TO INDIANS. 

AN .ACT TO PROHIDIT THE SALE OF ARMS AND AilliUNITION TO 
INDIANS. 

Sso. 1. SR!o of arms, &c., to I~di9:ns, how punished. 
2. Prosecutions to be by mdtctment, whero to be commenced. 
3. Act when to take effect. 
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SEC. 1. Be t't enacted lm tlte Legislative A.~mlJly of tire Territoru of Sale or arms, 
' h~ · · h h l' ko to Indl· 01-egon That 1f any \V tte Citizen, or ot er person t an an Indtan, an~ prohib· 

shall s~ll, barter, or give to any Indian in this territory any gun, ltc • 

rifle pistol or other kind of firearms, any powder, lead, percussion 
cap~ or otller ammunition whatever, any person so offending shall 
be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by imprisonment in the county jail not more 
than six months, nor Less than one month, and by fine not exceed-
in()' five hundred, nor less than one hundred dollars. 

%Ec. 2. All prosecutions under the provisions of this act shall be Prosecutions 

by indictment before the district court in the county where the ~0c~ce<i.com
offencc shall have been committed, in the same manner that other 
offences malt be prosecuted in this tenitory. 

SEc. 3. 'I his act to be in force from and after its passage. 
Passed Jantta?y 1&h, 1854. 

AN .ACT TO PREVENT THE SALE OF .ARDENT SPIRITS TO INDIANS. 

SEo. l. Persons selling ardent spirits to Indians, how punished. 
ll. All sheriff.'!, &c., required to <:om plain of violations of this act; duty of judges 

of district court. 
3. Justice when to issue warrant, jurisdiction of justice. 
4. Moneys collected, to be appropriated to common school. 
5. Act when to take elfoot. 

SEc. 1. Be it enact«l by tlte Legislative Assembly of the Territory ofSateoteplrlt· 
0 Th · c k k h uou• li<JUOrs reg(ln, at 1< any tavern- eeper, grocery- eeper or ot er person to Indians, 

or persons shall sell, barter or in any manner dispose of any spiri- :r punlu· 
tuous liquor, or any other liquor of intoxicating quality, to any 
Indian or Indians within this territory, every such person so of-
fending shall be deemed guilty of a misdemeanor, and upon con-
v~ct~on thereof, by indictment in any court having competent juris-
dtctlOn to try the same, shall forfeit and pay to the use of the 
county in which the offence may have been committed, a fine of 
not less than twenty·five dollars, and not more than five hundred 
dollars, and shall be committed to the jail in the county in which 
he or tiley may live for the term of fifteen days. 

~EC. 2. ~11 sheriffs, constables and justices of the peace within .Sheri11's, &:c., 

theu rcspecttvc counties are hereby authorized and require;~ under requlr1~ !0 

l 
. . I "1 com ,I) am, .. c 

the pena ~y o~ forfelting their respective offices, to make complaint 
of ~uch v10la~10ns of th~s law as come within their knowledge, in 
thou r~spec~1ve <X!unt1es, and tbe judges of the several district 
cour_ts m th1s terntory arc hereby required to give this act in 
spe01al charge to the gr~nd ju_ries of their respective courts. 

SEc. 3. -Upon complamt bema made to any justice of the peace When Just

?f t?e pr~per co~nty in this te~ritory, it shall be the duty of said ~rr~o~~ue 
JUStiCe to lSSUO his warrant to any constable or the sheriff of his 

17 
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count~, c?m'!landing him to bring said defendant forthwith befoTe 
J~ttceo' Ju· the stud JUStiCe, who may proceed to hear and determine the case 
ril<llcttoD. as in other cases of misdemeanor w·henever such justice shall be off 

opinion t~at the ~ne should. be l~ss than one hundred dollars; and 
'V:be:re be 1s of opmron that 1t shollTd exceed that sum, he shall bind 
h1.m ~ver to apl?e~ at the next term of the (])strj.ct eou.rt, or com
mit h1m to the Jail of the county in default of bail. 

~~~eT :; SE?· 4. Ali morreys. co.Uected in a:ccordance wrtb the provisions 
approp•J,.. of th1s act shall be pa~d mto the county treasury to be applied to 
ted. the use of common 8chools. ' 
~!~aect.to SEc. 5. This act to be in force from and after rts passage. 

Passed Janua1·y 28d~ 1854. 

AN .ACT TO PREVENT SA.D:8.A.TH 1firEAIH.NG. 

S.tc. l. Sabbath how to be observed. Proviso. 
2. Penalty for offending, penalty how approprinted. 
3. This act when to take effect. 

Sabb~th ho..- SEC. 1. Be it enacted by the Legislative Assembly oJ' tl!e Territory 0r 
to be oboer· 0 Th h ~ ~ 
ved. retJon, at no person s nil keep open his or her store shop 

ProviJo. 

groc~ry, bal] alley, billiard saloon, tippling honse, or any piace of 
gamlDg or amusement, or do any secular business other thao 
works of necessity and mercy, on the first day of th~ week com-
m~mly ealled the Lord's Day or Sunday; provided, ho-weve1~, tl'u~t 
th1s act shall not be so construed as to have eflect where the cir· 
cumstanccs of the case render it necessary that the above provision 
be not observed. 

~~~:~~~,!or SEc. 2. Any person offendiJilg against the provisions of this act 
shall, upon convictiO'Il before any justice of the peace of tbe prope; 
county, be fined in any sum not exceeding ten dollars and such 
fine w·heo collected shaH be paid into the connty trea.!~ry for the 
common school fund. 

Act whe11 t~' SEc. 3. This act to take e:tfect aJJd be ilil f&rce from and after its 
take e1fcet. 

When not be 
galberec!. 

Provlao. 

passage. 

Passed January 13th, 1854. 

.AN .ACT FOR THE PRESERV ATIO~ OF OYSTERS. 

SEc. 1. Oyst~rs not to be gathered in certain months. Proviso 
2. P.ersons no~ inhabitants prohibited from gathering oyst~rs for sale 
3. Complainant entitled to one hair the fule. ' · 

SEc. 1. Be ~ enacted by the Legislative Assembly of the Tm-itory of 
Oregon, That tt ~hall not be law~ul for aoy person to take, rake o:r 
gather o.rsters, m any of the r1vers, bays or waters of this terri~ 
tory; durmg the months of May, June, July or August in any 
year, under penalty not exceeding one thousa~d doilal·s for each 
offence\ to be. recovered by an action in the district court; provided

7 
tbat this ~eCLIOn shall not be so construed, as to prevent the taking 
or gath~nng of oysters. at ~ny season of the year for the purpose 
of beddmg or propagatwn 111 any of the wate.ra of ~his territory. 
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SEc. 2. It shall not be ~awful for ~ny p~rson who is not at the 

t . e "n 1·nbabitaot and res1dent of thiS terntory, and who shall not l'eroona pro-
1m .. h d' . b b'ta t d es· hlblled. from b been for three mont s next prece mg, an m a 1 n an r 1· go.therlngror 

d:~: as aforesaid, to take, ~ake, or gather oysters, for ~e or .trans~ •"le, J:c. 

rt..'l.tion, in any of t~e nver~, bays, or wa~e;s of th1s .temto_ry, fnd any person offe~dmg agam.st the prov1stons of th1s s~t~on, 
shall be deemed gUJl~y o~ a misde?Jleanor1 and ~p~m convJCtlOn, 
shall be punished by unpnsonment m the -c<;mnty Ja.ll, not exceed· Pen,.Ity. 

ing three months, or by a fine not exccedtng one hundred and 
tilt dollars, or by both such imprisonment.and fi~e. . 

·YEC 3 Any person institutina suit or mformmg agamst any com)>laioant S · · . . .b • b . l d entitled to 
<me off~::nding agamst the provJstoos of thts act, s~all e cnt1t e to half the nno. 

one-half of the amount recovered, or the fine Imposed, and the 
<lthcr half shall be paid into the county treasury. 

Passed December 22d, 1853. 

.AN .A..CT FOR THE PROTECTION OF SCIIOOL LANDS. 

Soo. 1. County commissioners to be trustees ot school lands. 
2. 'l'respasses on school lands, liable in double damages. 
3. Moneys~ollected, wbere to be deposited, and for what purpose. 
4.. County officers, to inform commissioners of such trespaucs. 
6. This act, when to take effect. 

SEC. 1. Be £t enacted b11 tlle T .DJ>islative Assembly of the Terr£lory of ~u'!tY coon· 
::7 ~ • • h b IDISliiODCn<, 

Or-on That the several boards of county comrmss10ners are ere y truote.. or 
•::t ' d · h · · · d scboollando made trustees of the school Ian s m t etr respecttve count1es, an 

they shall execute the duties of trustees of the. school lands, so far 
as relates to the thirty-sixth and six~enth sect10ns, or .such Ian?~ as 
may be selected in lieu thereof, accordmg to law and theJr bestab1hty. 

SEC. 2. If any person ~hall. hereafte! trespass upon the school Trespaaocrs. 

lands, the sixteenth or thuty·~lxth secttons, or ~oy other la~ds se-
lected in lieu thereof, by cuttmg down, destroy.mg, or bauhng off 
Qf such land, any timber, stone •. stone-coal or ~mnerals of any des-
cription, every person so offending, shall forfe1t and pay dou~le the 
value of the materials so used or destroyed, to be recovered m the 
official name of the board of county commissioners, befo:e ~n~ j.us· 
tice of the peace, or before any court haying compeu:nt ~unsd1ct10n 
thereof, or by indictment by the grand JUry of the d1stnct court of 
the county in which such offence shall have occurred. 

SEC. 8. All moneys colle_cted h;r this act sbal~ be paid into ~he Moneys col

county treasury and be an trreduc1ble fund, the mterest of whwh lect::~· where· 
. ' h l ~ - dQ~ shall be used for the support of common schools, as other sc oo sHed.; ror 

wha~ pur-
funds are used for that purpose. · po$e. 

SEC. 4. It shall be toe duty of all county officers, when any of county •!Jl· 
the offences described in the second section of this act, shall come ~:..:., ~~~~~; 
to their know]edae to immediately give notice to the county com· eomml.slon· 

b ' . ers or tref-
missioners o~ th~ir county, by stating the fact a.nd the ctrcumstances pass. 

connected w1th 1t, and on hearina such complmnt from an officer or 
any other person, tlJe county co~ missioners or either of them shall 
immediately proceed to execute their duties as trustees or trustee of 
the school lands. 

SEC. 5. This act tv take effect and be in force from and after its When to· 
passage. take elrect. 

Passed January 16th, 1854. 
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AN ACT RELATING TO ELECTION OF JUSTICES OF THE PEA.CE, AND 
CONSTABLES, AND TO PROCEEDINGS IN JUSl'IOES' COURl'S. 

CHAPTER I. 

ELECTION OF JUSTICES OF THE PEACE AND CONSTABLES. 

TITLE I. Election of Justices oj the Peace. 
Tl'l'LE II. OJ OonstaUes. 

TITLE I . 
Electi<m of Justices of tlte Peace. 

SEc. 1. Justices of the peace, when nnd where elected. 
2. When an additional justice may lie el~cietl. 
a. Persons eligible. 
4. Manner of conducting election, certiticate of election. 
5. Onth of office, when and bow taken; its form; oatb to be indorsed on certificate. 
6. Bond, when to be entered into by justice, its form. 
7. llond, where to be filed, action thereon, !I.e. 
8. l'orm of office. 
9. County commissioners may fill vacancies. 

10. Extent of justice's jurisdiction. • 
11. T n c:~se of division of precinct, justice to continuo in office. 
12. In case ?f remonl, &c., docket, &c., to be delivered to nearest justice in 

prccmct. 
Ia. Pen~lty for certain persons no~lecting to deliver over such pnpt>rs, &:c. 
14. J ust1ce to be removed on convtction. 
lli. Order of removal, how entered up. 

Election or SEc. 1. Be it enacte~ by the Legislative Assembly of the Territory of 
jU!tlce. Oreg~n, That .the qua.hfi.~d voter~ of e~ch election precinct, in the 

seve1al organ!zed counties of thiS terntory, shall, at the time and 
place of holdmg the annual elections, elect one or more justices of 
the pence. 

Whon ad· SEC. 2. Each precinct shall be entitled to one justice of the peace 
f:!10::,"~~u~ but the b~ard of county ?ommissioners, at the time of organizing 
eJected. such p:ecmct, or.a~ any !1m~ afterwards, may, if they deem proper, 

authonze an additional JUStice of the peace, to be elected therein. 
Whoellgtble. SEc. 8. ~o perso~.shall be eligible to the office of justice of the 

peac~, who IS not a e1t1zen of the United States, and who has not been 
a res1d~nt of the c~unty, in which he is elected, six months next 
p:ec~dmg his elect~o~ ; nor shall any sheriff, coroner or clerk of the 
d1stnct court, be ehg1ble to or hold such office. 

Return ho"' SEC. 4:. The election of justice of the peace shall be conducted 
made. ' nn.d ~he return of such election made, in the same manner, ns othc~ 

elec~10ns; and every person duly elected, shall be eutitlcd to a 
certificate of election, which muy be in the following form: 
TerritiJryoJ Oregon, l 

County of f ss. 
~:C~~~te ot I do hereby certify, tha~ at an elect.~on, held on the day 

of · , A. D. 18 , m the precmct of in said 
county, J. ~· was duly elected a justice of the peace. 

In test1mony whereof, I bav~ h.ereunto set my band, with the 
seal of the board of county commiSSIOners hereunto affixed this 
day of , A. D. 18 . ' 

C. D., Clerk of tlte Board of Oounty Commissioners. 
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SEc. 5. Every perso~ ~lec~d a ju:>tice of the pe~ce, shall, within TITLE 1. 

twenty davs after receiVIng h1s certificate of electlOn, take an oath Oath, when 
J 

1 
' d d · ' } ' h fi 11 · and bow ~ bclorc any person, authorize to a. m1n1ster oat lS, 10 t e o owmg ken. -

form: 

Territory oj Oregon, t ss. 
County of I 

I, J.P., do solemnly swear, (or affirm, as the case may be,) that l'onno(oath. 

I will support the const~tution ?f. the~ ni~ed S~atcs, and the Jaws of 
tb ls territory: that I will admmtster J ust1ee wtthout respect t.o per
sons· and faithfully and impartially discharge, and perform all du
ties i~cumbent upon me as a justice of the peace, according to the 
best of my ability. 

Subscribed and sworn to before me, this 
A. D. 18 

J.P. 
day of 

C. D., Clerlc of the District Court. 

Which oath shall be indorsed on the back of the certificate of oath to be 

election, and together with the certificate, .filed in the office of the ~~~un~~'tc.•n 
clerk of the district court for the proper county. 

SEC. 6. Every person elected a justice of the peace, shall, at the nood orJu~t· 
time of filing his oath of office, with the clerk of the district court, Icc. 

enter into a bond with the board of commissioners of the proper 
county, with two or more sureties, residents of the county, to be 
approved by the said clerk of the district court, in the sum of five 
hundred dollars, conditioneu, that he will faithfully pay over, ac-
cording to law, all moneys which shall come into his hands, by 
virtue of his office as justice of the peace. Said bond may be in 
the following form: 

Know all men by Utese presents, that we, J. P., A. B., and C. D., Form or 

are held and firmly bound, unto the board of commissioners, ofthe bond. 

couuty of , in the territory of Oregon, in the sumoffive 
hundred dollars, fot the payment of which we jointly and severall.Y 
bind ourselves, our heirs, executors and administrators. 

Scaled with our seals, dated this day of 
A. D.18 . 

Whereas, the !!!lid J.P. has been duly elected a justice of the 
peace, in and for the precinct of in the county of , A. D. 
18 .. Now the condition of the above obli~ation is sucb, that if 
the.s..·ud J.P. shall faithfully pay over, accordwg to law, all moneys 
which shall come into his hands by virtue of his office, as justice of 
the peace, then this obligation shall be void, otherwise, in full force. 

• 
J. P. [L. s.] 
A. n. [L. s.] 
C. D. [L. s.] 

SEC. 7. Such bond shall be filed in the office of the clerk of the Bond to be 

d~s~rict oourt, and every pcrso~ aggrieved by a breach of the con- ~~io~tioo 
dltlOO thereof, may, by an act10n upon the bond, have judgment 
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TITLE 1. a~ainst the justice an~ his sureties, for such sum as be may shBw
htmself entitled to, w1tb. costs, and interest at ~he rate of twent _ 
five p~r cent. fer annum; and upon any such judgment, stay ~f 
execution sbal not be allowed. 

Tenn or of· SEC. 8. Every justice of the peace shall hold his office for the 
lice. term of tw? y~ars, and until his successor is elected and qualified; 

and every JUStJ?e ~eretofore elected and qua1iiled, shall continue to 
~ct as such unt1l his term of office expires, and until his successor 
1s elected and qualified. 

~-:~a~t~·: SEC. 9 . ..All vacancies existing in the office of justice of the peace 
whether_happening by death, resignation, or otherwise, may be filled 
by ap~01ntmcnt by the boa_rd of commissioners of the proper coun
ty. _Every person so appomted shaH hold his office until the next 
electiOn ; and is required to qualify in the same mall ncr as if he had 
b~~n duly el~cted to the office of justice of the peace under the pro-
VISions of th1s net. · 

~~kt~:~!u· SEC. 10. Tbe j u~i~diction o~ justices of the peace, elected in pur
Stlan?e .of the prov1s10ns of tb1s chapter, shall be co-extensive with 
the hrmts of the county in which they are elected or appointed and 
no other o~ g~e~ter, whether said county be attached to an.r ~ther 
county fo~ JUChmal p_urposcs or not. But every justice of the peace 
shall contmue to reside in the precinct for which be was elected or 
appointed, during his continuance in office. 

~~d~J~1.:':0~ SEc. 11. When a. precinct ~hall be divided, and any justice of 
proclnct. the peace, of the or1gutal precmct, shall fall into the new one he 

s~all continue to disc?arge the ~uties of a j~stice of the peace ~ntil 
h1s term of office e~pu·.es, and h1s successor JS elected and qualified. 

!:o~::~o~c~; SEc. 12. If ~ny JUStice _of the peace shall die, resign, or remove 
docket, .tc., out of the precmct for whiCh he may be elected or his term of of-
eo be de· fi b · h . ' 
nvored to ce e m any ot er manner termmated, the docket books records 
neares~ just· and t ' • h' ffi 1 · 1 

I • I 
ice In pre· • papers apper mmng t? IS o ~e, o.r re.atmg _to any su1t, mat-
clnct. ter, or. controversy, comm1tted to hun m his offiCial capacity shall 

be delivered to the nearest justice in ~he precinct, who may 'there
upon proceed to hear, try and determme such matter suit or con
troversy, or issue execution thereon, in the same mann~r as 'it would 
have been lawful for the justice before whom such matter or suit 
was commenced, to have done. 

.Pen
1
ally tor SEC. 13. Every person. whose duty it is to deliver over the 

ueg ectlng t,o d k b k d d . . 
deliver over oc et, oo s, recor s, an papers, as prescnbed m the last section 
l~~b papeu, shall forfeit and par, for the usc of the county, fifteen dollars fo; 

every three months neglect to perform such duty which sum may 
be recovered at the suit of any person. ' 

t~r;:~:·' 0°: . SEc. ~4: .. Every justice of ~he peace, '~ho shall, upon indictment 
convlcllop. Jn the diS~l'ICt Court, ~e conv:JCted of brr_bery, perjury, or other in· 

famous cnme, or a wtlful mtsdemeanor 111 office, shall be Temoved 
from office. 

~~~o;:;.or re- SE_c. 15. Tbe court, before whom .any j~stice may be tried and 
convJCted of any of the offenc~s ment10~ed .m the preceding section, 
shall_ enter upnn order removmg such JUStice from t>f.ficc, and from 
the time such order of removal shall be entered all the authority 
of such justice shall cease. ' ... 
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TITLE IL 

OJ Oonstal;les. 

SEO. 1 6. Number <1>f censtablcs. . 
17. ()QunLy commissioners to 6.11 vaco.netes. . 
'18 Election how conducted; retum, how made, c~cl.ilieato, how issned. 
19. 01\th of ~aicc when to be takon and how filed. 
29: Official bond,'when.eut.ered ~nto and w11ere filed. 
21. Dllty or OCilDStables. 
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Tl'l'LE 2. 

SEC 16 At ea.eh gen&al election, there shall be elooted by the "'""ber o( 
· · h 1 · d t' ~onstablea ualified electors of each precinct, in t e sever.a orga~1z~ coun Ies · 

~f this territory~ .as ma.ny constables as t~er.e are JUs_tlces of the 
eace elected or authorized. to be elected, m such precmct. 

p 8"'"' 17 A
1
ll vacancies existing in the office of constable, whether va.e..nciew, 

ll<V• • • •1 I 1 · how fillc<l. 
happening by death, r-esignatiOn, or fai ure to e ec~ ~r ot lerwise, 
may be filled by appointment by the board of commiSsioner~ of the 
proper .eounty, and. every person so appointed shall hold h1s office 
until the Dext electwn. 

S&c. 18. The e\ection of constables ~ball be condu~ted,_ and t~e ~:~::how 
return of sucb. e\ection made, and certificates of electwn 1ssued m Jce. led. 
the same as in elections of justices of the peace. 

SEC. 19. Every person elcct?c\ or ~ppoi~ted a constab!e sha:ll, ~~~h or or

within twenty days after recetvmg h1s certlfi~~e of electwn, take 
an @ath before any person a.athorized !o admtmster oaths, that he 
will support the con~iitution ~f the Umtcd States, and tb~ laws ?f 
this territory, and fmthfully discharge .and pe~for~ ~he duties of h1s 
<>ffice as constable; according to the best of_ his abJI1ty. ~uch oath 
shall be indorsed -on the back of the certrlficate of electiOn or ap· 
pointrnent, and £led, together with the certificate, in the office of :.~d. where 

the clerk of the district court of the proper county. 
SEc. 20. Every person elected or appointe~ to t~e office of con- ~~::~1 ~~: 

.stable shall within the time prescribed for :fihng hiS oath of office, 
enter into a.' bond to the board of commissioners of the prQper county, 
with two or more sureties, residents of the county, to be approved 
by the clerk of the district court, in the sum of one th?usa~d dol-
lars, conditioned that he will execute all p~ocess to ~:11m du~cted 
and delivered, and pay over an m~neys reCC\ved by b~m by vutue 
of his office, and in every respect dtscharge all the dut1~ of consta-
ble according to ia.w. The clerk shall indorse therco_n. his _approval 
of the smetics therein named and shall file the same m hiS office: 

SEa. 21. Any constable m~y, within hi.s county, sc.rve_ any wr1t, ~~~~~con. 
process, or order lawfully directed to h1m by any JUStice of the 
peace, judge of probate, or coroner, and generally do and perform 
all a.ets by la.w t"cquir-ed of constables. 
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Tll'LE 1. 

TITLE I. 
TITLE II. 

TITLE III. 
TITLE IV. 
TITLE v. 
TITLE VI. 
TITLE VII. 
TITLE VIII. 
TITLE IX. 
TITLE X. 
TITLE XI. 
TITLE XII. 
TITLE XIII. 
TITLE XIV. 
TITLE XV. 
TITLE XVI. 
TITLE XVII. 
TITLE XVIII. 
TITLE XIX. 
TITLE XX. 

COURTS OF JUSTICES OF THE PE.A.CE. 

CHAPTER II. 

COURTS OF JUSTICES OF THE PEACE. 

Of Jurisdiction of the Just£ce of the Peace. 
Of Commencement of Actwns: & rvice rmd Retum of 

Process. 
Of Plead~'ngs and .A~fournment. 
Of Witnesses and Depositions. 
Of Title to Lands. 
Of 1hal by Jury. 
Of Judgment. 
Of Stay of Execution and Filing Transcri'pt. 
Of Settt'ng off Judgments. 
Qf .Executions and Proceedings thereon. 
Of Reprieve. 
Of Attachment. 
Of FO'/'cz"ble Entry and Detainer. 
Action to Recover Possession of a M·ining Claim. 
Of Proceedings f0'1' Contempt, befm·e J usti'ce of the Peace. 
Oertiomri and Proceedings thereon. 
Of Appeals to {he Distnct Court. 
Of Qualification of Sureties. 
Of Crirm'nal Proceedings bcjo1·e Justtce of the Peace. 
Miscellaneous Prov~io~ts in Criminal Oases. 

TITLE I. 

Jur-i'sdict!'on of the Justice of the Peace. 

SEo. 1. Jurisdiction to be co·extensive with limits of county. 
2. Jugtice whcro to keep ofl,\ce. 
3. Justice not to hold his office with practising attorney. 
4 & 5. Powers and jurisdiclion of justice. 
6. Jurisdiction not to extend to civil action in certain cases. 

Jurisdiction. SEc. 1. The jurisdiction of all justices of the peace, shall be co-
extensive with the limits of the county !n which they are elected, 
and no other or greater, unless othenv1sc expressly provided by 
statute. 

wttere to SEc. 2. Every justice of the peace shall keep his office in the 
keep omce. precinct, for which he may be elected, and not elsewhere· but he 

may issue process in any place in the county. ' 
lb. Not in SEc. 3. No justice of the peace shall bold his office in the same 
~'::,e ~";'.':'.room with a practising attorney, unless such attorney shall be his 
ney. law partner; and jn that case, such p~rtner shall not be permitted 

to appear or practise as an attorney, m any cnsc tried before such 
justice of the peace. 

Justices to SEc. 4. Every justice of the peace, elected in any precinct in 
holdcoozt. this territory, is hereby authorized to hold a cou:rt for the trial of 

all actions in the next section enumerated, ::md to hear, try, and 
General determine the same according to law; and for thM purpose, w!tlere 
powera. 10 . J • . . h . d h 11 b 
wen. ~18; 2 no speCia provts1on IS ot erw1se ma e by law, such courts a. e 
Barb. 820• vested witli all the necessary powers which are possessed by courts 
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or' record in this territory; and a11 laws of a general natur~ shall 'l'lTLl: 2. 

apply to such justice's ~ourt, as far.~ the sa.n~e ma.y be appliCable, 
and not inconsistent wtth the prov1s1ons of thts chapter. 

SEC 5 Every J·ustice of the peace shall have J'urisdiction over, Justice~ .t.o 
• • 11 . , d d' have JUr>3· and CO!!Dizance of, the fo OWIOg actiOnS an procee mgs : diction over 

1. Of an action arisin& on contract, for the recover·y of money certain cas .. 

only, if the sum claimed ao not esceed. o?e hundred dollars; 
2. Of an action for darnaO'es for an mJury to the person, or to 

the real property, or for t~ing, detaining, or injuring personal 
property, if the damages claimed do not exceed one hundred 
dollars; 

3. Of an action for a penalty, not exceeding one hundred dol-
lars· 

4.' Of an actiou upon a bond conditioned for the payment of 
money, not exceeding one hundred dollars, though the penalty 
exceed that sum, the judgment to be given for the sum actually 
due. When the payments are to be made by instalmenls, an 
action may be brought for each instalment, as it shall become due; 

5. Of an action on an undertakin& or surety bond taken by him, 
if the amount claimed do not exceed one hundred dollars ; 

6. Of an action for the foreclosure of any mortgage, or the en· 
forcement of any lien on personal property, when tne debt secured 
docs not exceed one hundred dollars; 

7. Of an action for damages for fraud in the sale, purchase, or 
exchange of personal property, if the damages claimed do not ex· 
ceed one hundred dollars; 

8. Of an action for a forcible, or unlawful entry upon, or forcible 
or unlawful detention of lands, tenements, or other possessions; 

9. Of an action to try the right of occupancy or possession to a 
mining claim; 

10. To take and enter judgment on the confession of a defend
ant, when the amount does not exceed one hundred dollars. 

SEc. 8. The jurisdiction conferred by the last section shall not !-lmilalionof 
however extend to the civ11 action: Jurisdiction. 

1. In which the title to real prorerty shall come in question; 
2. Nor to an action for the foreclosure of a mortgage, or the en· 

foreement of a lien on real estate; 
. 3. Nor to an action for false imprisonment, libel, slander, mali

CIOUs prosecution, criminal conversation, seduction, or upon a 
promise to ma.rry ; 

4. Nor to any action against an executor ' or administrator as 
such. 

TITLE II. 

Commencement of Actwn, S~ice and Return of Process. 

S:Eo. ~. Just\co \o keep a docket what to contain. 
8 . .A.cti!ms how commenced. 
9. Justt~ may require security for costs of plaintiff. 

10. Process to be in name of United States. 
11. Summons to be the first process, what to contain. 
12. Sumrnona, !~ow and when to be served. 
13. Officer ser.viDg proce!IS, how to make return. 
14 &; 15. Justice may issue warrant of arrest. 
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SKO. 16. Defore issuing warrant, justice shall require undertaking. 
17. Warrant how served, another justice when to proceed. 
18. Notice of arrest to be given to plaintiff. 
19. Defendant how long to be kept in custody on warrant. 
20. When an adjournment may be granted to defendant. 
21. Justice may empower a citizen to execute process. 
22. Liability of officer failing to execute proceB:!. 
23. Parties may appear in person, or by attoruey. 
24. Appointment of' next friend for iufant plaintiffs; his liability for costs. 
25. Guardians, for infant defendants; when and how llppoioted. 
26. Parties entitled to one hour, after time mentioned for appearance. 

t'ITI;F: S. 

~k~~i.ss:s. SEC. 7. Every justice of the peace shall keep a docket, in which 
Entries he shall enter : 
u..erein. 1. The titles of all actions commenced before him; 

2. The object of the action or proceeding, and if a sum of money 
be claimed, the amount of the demand; 

3. The date of the summons, and the time of its return ; and if 
an order to arrest the defendant be made, or a writ of attachment 
be issued, a statement of these facts; 

4:. 'l1hc time when the parties, or either of them appear, or their 
non-appearance if default be made ; 

5. A brief statement of the nature of the plaintiff's demand, and 
the amount claimed, and if any set-off be pleaucd, a similar state
ment of the set-off, and the amount estimated; 

6. Every adjournment, stating at whose request, and for what 
time; 

7. The demand of a trial by jury, when the same is made, and 
by whom made; the order for the jury, and the time appointed for 
the 1 rial, and return of the jury ; 

8. 'rhe names of the jury, who appear and are sworn; the 
names of all witnesses sworn; and at whose request; 

9. 'rhe verdict of the jury, and when received; if the jury dis
agree, and are discharged, the fact of such disagreement and dis
charge; 

10. 'l1he judgment of the court, anu the time when rendered; 
11. '1.1hc time of issuin·g execution, and the name of the officer, 

to whom delivered, and an account of the debt, anu costs, and the 
fees due to each person separately; 

12. 'rhe fact of an appeal having been made and allowed, and 
the time when; 

13. Satisfaction of the judgment, or any money paid thereon, 
and the time when; 

14:.. And such other entries as ma.y be material. . 
AeUons bow SEC. 8. Actions may be instituted before a justice of the peace, 
commeO«d. either by the voluntary appearance, anu agreement of the parties, 

or by the usual process. 
Security tor SEC. 9. Whenever the plaintiff is a non-resident of the courity, 
;:~~.;:ben the justice may require of him secm·ity for the costs, before the 

commencement of the action; and whenever an action has been 
commenced by any person, whether a resident of the county or 
not, the justice may in his discretion, on the application of the de
fendant, order the plaintiff to give security for the costs; and if 
the plaintiff_ refuse to comply with the order, . the justice shall dis
miss the act10n. 

r;~.::!: SEC. 10. All processes issued by justices of the peace shall run in 
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the name of the United State~, be dated the day it issued, ~nd shall TITLE. 2. 

be si~ned bv the J·ustice grantmg the same, and shall be d1rected to or unlled 
• bl f b t Stales. the s eriff, or any consta e o t e ~roper e<;>un y. . 

SEC 11 In all cases not otherwise specmlly prov1ded for, the sununons, 

first p~oc~ shall be a summons, directed to the sheriff or constable, first procees. 

and commanding biro to summon the dcfend~nt to appear before 
such justice, at a time and place to be named 1n the summons, not 
less than six, nor more than tw~nt,y days from the date thereof, to 
answer the complaint of the plamt1ff. 

SEC. 12. The summons shall be se1:ved at least ~ve ?ays before ~~':'ons~nd 
the time of appearance therein mentioned, by dehvermg a copy how to be 

served, kc. 
thereof as follows : . . 10 wen. m. 

1. If the action be against a corporatiOn, to the pre~1dent, or 
other head of the corporation: secretary, cashier or managmg agent 

thereof; d · d 
2. If against a person judicially declared of an unsoun m1~ , 

or incapable of conducting his own :~:flairs, and for whom a guardwn 
has been appointed, to such guard1au, and to the defendant per· 
sonally; . 

S. In all other cases to the defenuant personally, or 1f he be not 
found to somewbite personofthe family,above the age of fourteen 
years, at the dwelling-house or usual place of abode of the defend
ant. 

SEc. 13. Every constable or sheriff serving any pro~ess, shall re· !!;'~\;·;~~: 
turn thereon in writing, the time and manner of serv1ce, and shall MS. 

sign his name to such return. 
SEC 1 A A J·ustice of the peace shall issue a warrant of arrest, as warrant or • or. . arrest when 

hereinafter prescribed, in the followmg cases : . lssued. 

1. In an action for the recovery of damages OJ? a cause o~ actwn, 
not arising out of contract, when the defendant JS not a reonden~ of 
the territory, or is about to temove therefrom; or when the act1on 
is for a wilful injury to person or to property, the defendant know
ing the property to belong to another; 

2. In an actwn for the recovery of money, or damages, on a 
cause of action arising upon contract, expr~s or i1~pli~d, when the 
defendant is about to depart from the terntory, w1th mtent to de
fraud his creditors; 

3. In an action for a fine or penalty, or for money or. property 
embezzled, or fraudulently misapplied, or converted to l11S own use 

, by a public officer, or officer of a corporation, o~ an attorney, fac
tor, broker, agent, or clerk, in the course of h1s ~mployment !ls 
such, or by any other person in a fiduciary capamty, or for mis
conduct or ne&lect in a professional em(lloyment; 

4:. In an_actwn to recover the possessiOn of personal property un
justly dctamed, when the property, or auy part thereof, has been 
concealed, remov~d, or disposed of, so that it cannot _be found, or 
taken by the sher1ff or const.able and with intent that 1t should not 
be so found or taken, or with th~ intent to deprive the plaintiff of 
the benefit thereof; 

5. When the defendant bas been guilty of a fraud in contracting 
the debt, or incurring the obligation for which the action is brought, 
or in concealing or dispo~ing of the property, for the taking, deten· 
tion, or con version of w hJCh the actwn is brought; 
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TITLOJ0. 6. When Lhe defen<lant has removed or disposed of his pmperty 
or a pnrt thereof, or is about to do so, with. intent to defraud hi~ 
creditors; 
. _But no female shall be arrested in any action, except for a wilful 
lDJury to person or property. 

::;~a~!· ••· SEc. 15. 'l'he warrant of arrest shall be issued when it shall ap
sue. pear to the justice, by the affidavit of the plaintiff, or any other 

P?~sou, that a sufficient ca,use of action exists, supported by the ad
dthonal affidavit of some disinterested person, ani.l that the case is 
one of those mentioned in the last section. 'l'he affidavit shall be 
either positive, or upon information and belief; and when upon in
formation and belief, they shall state the facts upon which the infor
mation and belief are founded. 

~ode;.~~~~~ SEc. 16. Befot·e issuing the warrant of arrest, the justice shall 
~fore ist~e require a written undertaking on the part of the plaintiff, with one 

warran or more sureties, to the effect that if the defendant recover judg
ment, the pl_aintiff wjll pay all costs that may be awarded to the 
defendant, and a11 damages which he ma,y sustain by reason of the 
arrest, not exceeding the sum specified 1n the undertaking, which 
shall be at least two b undred dollars. 

n ow aerved. SEC. 17. The warrant shall be served by arresting the defendant, 
nnd taking him before the justice of the peace who issued the 

!~;,• J•u~:; same; but if such justice, at the return thereof, be absent, or una
~ w" .. ''~~~- ble to try tb.e action, or if it be made to appear to him, by the affi
.~ce. en. • davit of the defendant, thn,t he is a material witness in the action 

for such. defendant, or is near of kin to the plaintiff, stating there 
in the degree, the officer shall immediately take the defendant to 
the nearest justice of the same county, who shall take cognizance 
of the action, and proceed thereon as iftbe warrant had boon issued 
by himself. 

~~~tce~t~; SEc. 18. The officer making the arrest sball immediately give 
pJailturr. notice thereof to the plaintiff, his agent or attorney, and indorse on 

the warrant, tbe time of the arrest, and the time of serving notice 
on the plaintiff. 

~:Ot:,l~nt ~: SEC. 19. When a defendant is brought before a justice on a war· 
\;r'a'6~5 1o rant, he shall be detained in the custody of the officer, until he 

en. · shall be discharged accordin"' to law; but in no case shall the de· 
feudam be detained longer than twenty-four hours from the time 
he shall be brought before the justice, unless within that time, the 
trial of the action shall be commenced, or unless· it has been de- • 

. layed at the instance of the defendant. 
:.:';:"".:,en SEc. 20. If the defendant dn his appearance demand an adjourn· 
~~~~1.t:01_ 10 ment, the same shall be granted, on condition, that he execute and 

file with the justice an undertaking, with two or more sufficient 
sureties, to be approved by the justice, to the effect that he will 
render hLmself amenable to the process of the court during the 
pendency of the action; and such as may be issued to enforce the 
j11dgment tbere~n; or that th~ sureties will pay to the plai!ltiff the 
amount of nny Judgment, wh1ch he may recover in the actiOn. On 
filing sucl.t ulldertaking, the justice shall order the defendant to be 
discharged from custody. . 

~a:.;erm~~ SEC. :ll. EV"ery jusLice issuing any process authorized by thts 
chapter, upon being satisfied that such process will not be executed, 

... 
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for want of an officer, to be bad in ti.me to execute the sam~, may T I1'LE2. 

Power "UJ suitable person, not bemg a party to the actwn, to cl<lwntoex· 
eJO " • d b t Lt. " 11 ' oeuto pro-execute the s!l.me, by an m orsement on t e process o ue 10 ow· em. 

io~, ~:c:~e request and risk of tho plaintiff, (or defen<.la?t, a~ t,~1e 
case may be) I authorize .A. B. to execute and return tlns wnt. 

' S. F., 
Justt'ce of the Peace. 

And the person so em:Powere~ shall ther:upOJ?- possess all t~e ~~=~~;d ·~; 
'\utbority of a constable, m relatwn to t~e e?'ccut10n of such P? o· such t~etson. 
cess and shall be subject to tbe same obhgat10us, and shall rece1ve 
the ~a me fees for his services. . . 

SEC. 22. If auy officer 'vithout sbowmg good cause therefor, fatl !Jfficera rau-
b. d 1. d d k d t n <ng to exe· to execute any process to tm e 1vere 1 an rna o no re ur cuteproce ... 

thereof. or make a false return, sttch officer for every such offence, 
sball p'ay to the party injured len dollars, nud all damngc s.uch 
party m~y have sustained by reason thereof, to be recovered m a 
civil acL1on founded upon tb1s statute. . 

SEC. 23. Parties in justices' courts may prosecute, or defend m now parties 
1 

.J t tt · tn•Y awe•r. person, aod by attorney, anu nn_y person may ac. as a orney 10 

JUStices' courts, except that tbe constable or sbenff by whom the 
summons or jury process wa.q served, canno~ appea1· or act on the 
trial in behalf of ~it her party. The aut~onty of a person to a.ct ~ /i1~r~29~ i 
as attorney for another mfty be oral or wntten; but unless admtt· venlolGO. 

ted by the adverse party, must be proven by the oath of the at· 
torney, or otherwise. . . . . 

SEc. 24. No action shall be commenced by an 1nfnnt plamttff, ~e:ct r1nend 

I' . d fi h , f' b JJ .or nfant except by his guardian, or until a next nen or ~uc . m ant s a plalntlfT. 

have been appointed. Whenever requested, the JUSt!~ l!hal_l, ap· 
point some suitable perso~, ~vbo shall con~eut there~o m 'YntJogf 
to be named by such plamt1ff1 f:<> act as hts next fn~nd, m sucli 
action, and who shall be respons1blo for the costs thereu~. . 

SEC 25 After the service and return of process agamst au 1n· Gunrdlarut · • d 'l for InfAnt de· 
fant defendant tbe action shall not be further prosecut.e , nntl a rendnnb. 

guardian for s~ch infant shall have been appointed. Upon the rc· 
quest of such defendant the justice shall apP,oint some person, w~o 
sha11 consent thereto in writmg, to be guar·d1an of the defendant m 
defence of the action· and if the defendant shall not appear on the 
return day of the p1·~cess, or if he oeglecL1 or rcfuse·to ~or_nh1at.e 

•such gua.rdian, the justice may, at the request of the plamttff, ap· 
point ~ny discreet person as such guardian. T~e consent of tLe ~:ru~~: &<:~· 
guanhan or ne~t friend shall be filed with the JUStlce, and such 
guardian for the ueCendaot shall not be liable for any costs in the 
action. 

SEc. 26. Tbe pat'titls shall be entitled to one hour, in which to J~ttc• to 

k h · f . . ed · b ..-a1t one rna e t e1r appearance, a ter the t1me ment10u '!.n t e summons hour. 4 De· 

for appearance i but shall not be required to remain longer than olo, 160•
162

· 

that time, unless both parties appear, and the justice, being pres-
ent, is actually engaged in tbe trial ·of another action or proceed-
ing; in such case, he IlUJ postpone the time of appearance, until 
the close of such trial. 
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TITLE III. 

OJ Pleadings and AdJoumments. 

SEo. 27. Pleadings wh~o to take place. 
28. Pleadings in justice's court enumerated and defined. 
29. Pleadings when to be in writing, when oraL 
30. Oral pleadings to be entered in docket. 
31. Ple:~dings how construed in certain cases. 
32. Written instrument how pleaded. 
33. Pleadings must be verified. 
34.. Statements in pleadings, not denied, when to be deemed true. 
3&. Defective pleadings, how obj~:cted to. 
36. Variance beL ween proof and pleadings, when to be disregarded. 
37. Amendments to pleadings, when allowed. 
38. 'l'o entitle the plaintiff to set·ofl~ he must allege the same in answer. 
39. Adjournments, when and how allowed. 
40. A motion lor adjournment on account of absence of witnesses must be made 

on affidavit. 
41. Terms that may be imposed for granting adjournment. 

Pleadings SEc. 27. The pleadings in justices' courts shall take place upon 
;~~~~.totake the appearance of the parties, unless they shall have been pre· 

viously filed, or unless the justice shall for good cause shown, 
allow a longer time, than the tim~ of appearance. 

Ple~<llngs SEc. 28. 'l'be pleadings in justices' courts shall be : 
~:amJ;~~. 1. The complaint of the plaintiff, which shall state in a plain and 

direct manner, the facts constituting the C'ause of action; 
2. The answer of the defendant, which may contain a denial of 

the complaint or any part thereof, and also a statement, in a plain 
and direct manner, of any facts constituting a defence; 

3. When the answer sets up a se~ ·off, by way of defence, the 
reply of the ~lain tiff. 

Wl••n to be SEc. 29. 'I be pleadings shall be in writing, when the action is 
Ln wrltlng. for one of the following causes: 

1. For the foreclosure of any mortgage, ort he enforcement of 
any lien on personal proper ty ; 

2. For a forcible or unlawful entry upon, or a forcible or un· 
lawful detention of lands, tenements or other possessions; 

3. To recover the occupancy or possession of a mining claim. In 
all other cases, the pleadings may be oral or in writing. 

Oral plead· SEC. 30. When the pleadings are oral, the substance of them 
~~~:J:"" en· shall be entered by the justice, in his docket; when in writing the.y 

shall be fiiE!Ii in his office, and a reference made to them in h1s 
docket. Pleadings shall not be required to be in any particular 
form, but shall be such as to enable a person of common under· 
standing to know what is intended. 

n ow con· SEc. 31. A statement in an answer or reply, that the party bas 
~~~~!t, c~~ not sufficient knowledge, or inf<?rmation, in respect to a particular 
aes. allegation in the previous plcadmg of the adverse party, to form a 

belief, shall be deemed equivalent to a denial. 
wrttten In· SEc. 32. "When the cause of action or set·off, arises upon an ac· 
i,~':~~~1Jed. coun~ or instrument for the payment of money only, 1t sba11 be 

sufficient for the party to dehver the account or instrument, or. a 
copy thereof to the court, and to state that there is due to ~1m 
thereon, from the adverse party, a specified sum, which he .claims 
to recover or sct·off. The court may, at the time of pleadmg re-

COURTS OF JUSTICES OF TilE PEACE 271 

uil'e that the original account, or !nst~ument, be exhibited to the TlTLE3;,., 

~ spect·10n of the adverse party, with hberty to copy the same; or '!o be •xhlb· 
lll h'b' • b · " d • · •ledtoparty. 
if it be not so exhibited, may pro 1 1t 1ts emg a1terwar s g1ven m 

evidence. . h ·1.1 d b 
SEc. 33. Every complam~, answe.r or reply s all be vcn 1e y :;~~~~~~;~; •. 

the oath of tbc party pleadwg; or 1fhe be not present, by the oath 
of his attorney or agent, to the effect t~~t he. believes i~ to b~ true; 
the verification shall be oral, or m wntmg, m conform1ty WJth the 
pleading verified. . . . . . 

SEC. 34. Every matenal allegation m a complmnt, or relatmg to Pleadings 

d . d b b ) d' f h d not denied, a set·ofi' in an answer, not eme y t e pea mg o t e n verse to be deemed 

party shall on the trial, be taken to bo true, except tbat w ben a true. 

defendant ,~ho has not been served with a copy of the complaint, 
fails to appear and answer, the plaintiff cannot recover without 

Proving his case. 
- E' h b' t t 1 a· b h' d Defective SEc. 3o. 1t er party may o ~ec o a pea mg y IS a versary, pleadlngmay 

or to any part tber~of, that it. is not s~fficiently explicit .to enable~~. objected 

him to understand 1t, or that It contams no cause of actiOn or de· 
fence, although it b.e taken as true. If th~ court deem the objec· 
tion well founded, 1t shall order the pleadmg to be amended, and 
if the party refuse to amend, the defective pleading sha11 be disre-
garded. 

SEC. 36. A variance between t~e proof on the. trial, an~ the alle· !f,~'~n~~•re· 
gations in a pleading, shall be d1srcgarded as Jmmatcnal, unless gorded. 4 

b . fi d h l d h b . I d 1 . Denio 419. the court e sat1s e t at t 1e a verse party as cen m1~ e to ns 
prejudice thereby. 

SEC. 37. 'l.'be pleadings may be amended at any time before the A
1
m•n.dlng 

1 
trial, or during the trial, or upon appeal, to supply any deficiency, t:!~~fg· 4 

· · h l] · d · 1 t h do 670 · 1 or omiSSIOns m t e a egat1ons or eDla s, necessary to suppor t e 11a~b. oo2. 
action or defence, when by such amendment substantial justice will 
be promoted. If the amendment be made after the issue, and it be 
made to appear to the satisfaction of the court, that an adjourn· 
rnent is necessary to the adverse party, in consequence of such 
amendment, an adjournment shall be granted. 'l'lle court may, 
also, in its discretion, require as a condition of an amendment, the 
payment of costs to the adverse party. 

SEc. 38. 'l.'o entitle a defendant to any set·off he may have nere~d·~!re 
against the plaintiff, he must allege the same in his answer, and :~of! I~ an· 

t he statute, regulating set·off::> in the district court, shall in all re· swer. 

spects, be applicable to a set.off in a justice's court, if the amount 
claimed to be set-off be within the jurisdiction of a justice of the 
peace, and judgment may, in Jike manner, be rendered by the 
jnstice, in favor of the defendant, for the balance found due from 
the plaintiff. 

SEc. 39. When the pleadings of the parties shall have taken AdJouro·h 

l I · · b ments, " en 
pace, t 10 JUStiCeS aJl, upon the application of either party, if the and how al· 

defendant be not under arrest and sufficient cause be shown on lowed. 

oath, ~djourn the case for any time not exceeding sixty days. If ~ 
the adJournment be <?n account of absence of testimony, it shall be 
for ~uch reasonable t1me, as will enable the party to procure such 
testunony, an~ shall be at the cost of the part.Y applying therefor, 
unless otherwise ordered by tbe justice. 

S 40 A d. . lb. For ob· 
EC. • n a JOurnment, On account of the absence of test!· ocoee or wll· 
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TITLE 4.. mony, shall only be allowed upon affidavit, showing the materi-
ality of the testimony expected to be obtaineu, and that due dili

~~~ be 
0

ob~ gence has been used to procure it. The justice may also require 
t.alned oo b I . d . h 'd hi amdavtt.. t e party app ymg to state upon affi av1t, t e ev1 ence w ch he 

expects to obtain, and if the adverse party thereupon admit that 
such evidence would be given, and that it be considered as actually 
given on the trial, or offered and overruled as improper, the trial 
shall not be postponed. 

Terms which SEC. 41. The party applying for the adjournment, shall, also, if 
may be lm- . l b h } · f 
posed ror reqmrec y t e adverse party, consent that t 1e testimony o any 
y::~~~~~-~~- witness of such adverse party, who is in attendance, be then_ taken 

by deposition before the justice, which shall be done ~ccor~mgly; 
and the testimony so taken may be read on the tnal, With the 
same effect, and subject to the same objections, as if the witness 
were produced. 

TITLE IV. 

Of 1V£tnesses and Depositums. 

SEC. 42. Justice rony subprena witness if within twenty miles. 
~3. Subpmoa how served. 
44. Attachment when to issue against witnesses. 
45. Attachment to be directed to sheriO'; and how ext?cuted. 
4G. Liability of witnesses uot appt!aring. 
47. Oue party ro~y examine his ad,•ersary. 

1 48. 'l'estiroony of party roay be rebutted. 
49. Effec~ of party's refusing to tt'stify. 
60. Testiroouy by a party not responsive to the inquiries, mo.y be rebutted by 

the oath of the party calling him. 
6l. When depositions roay be taken. 
62. D('positions how taken; service of notice. 
53. When depositions ruay be read in evidence. 

~::b~~~rony SEC. 42. A subpcena. issued by a justice of the peace shall be 
wllnesaea valid to compel the attenJance of a witness, in a j ustice1s court, if 
:\:~~ 20 

such witness be within twentG miles of the place of trial. 
~~~~~~~ed. 

1 
Srw. 43f. 4- hsubpcena mayb e sedr~cd ?Y an.hy wh_ite porson,babodve 

t 10 age o CJ<T teen years, y rea IDg 1t to t e Witness, or y c· 
livering ~o ltim a copy thereof, if he require it, or by leaving a 
copy at h1s usual place of abode. 

Attachment, SKc. 4:4. Whenever it shall appear to the satisfaction of the jus· 
when to Is· d 
aue. tice by proof made before him, that any person duly subpoonre 

to a
1

ppear before him in an action, shall have failed without a just 
cause to attend as a witness, in conformity to such subprena, and 
the party in whose behalf such subpreua was issued, or his agent, 
shall make oath that the testimony of such witness is material, the 
justice shall have power to issue an attachment to compel the at· 
tenda.nce of such witness--Provided, that no attachment shall issue 
against a witness, unless his fees for mileage and one dais attend· 
a.ncc have been tendered or paid in advance, if previously demand· 
cd by such witness from the person serving the sul.Jpcena. . 

How exeeu- SKC. 45. Every such attachment may be directed to any sher1ff 
ted. or constable of the county in which the justice resides, and shall be 
Fees thereon executed in the same manner as a warrant; and the fees of the offi· 

ccrs, for issuing and serving the same, shall be paid by the person 
against whom the same was issued, unless he show reasonable cause, 
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to the satisfaction of the justice, for his omission to attend, in which TITLE 5. 

case, the party requiring such atta~hment shal~ pay all such ~osts. 
SEC 46 Every person subpamroct as aforesaid, and neglectmg to J,i~bmt:r ror 

appea; sl;all also be liable to the party in whose behalf he may ~:~~: 11 

have b~en subpamred, for all damages which such party may have 
sustained by reason of his non-appearance-Provziled, that such wit-
ness had the fees allowed for mileage and one dny1s attendance, paid 
or tendered to him in ad vance. 

SEC 47. Afarty to an action may be examined as a witness at Part:r. may 
• examme ad· the instance 0 the adverse party, and for that purpose may be com- versary. 3 

llcd in the same manner, and subject to the same rules of exam· ~~-~: 3 

f:ation as any other witness, to testify at the trial, or appear and 
have his deposition taken. 

SEC. 48. The examination of a party, thus taken, may be reuut- Testlmonybor 
. p:..rtymay e 

ted by ad verse testimony. rebutted. 
SEC. 49. If a party refuse to attend and testif.r at the trial, or Meet or re

give his deposition before trial when required, h1s complaint, an- rusat. 
swer or reply may be stricken out, and judgment taken against him. 

S~c. 50. A party, examined by an adverse party, may be exam· Testimony 
· b lf. · t' t th by a pMty ined on hls own be a , 111 respect to any matter per men to e not re•pon-

. B . f h t' f to tte t · . e t the &in to the 1ssue. ut 1 e tes 1 y any new rna r, no respons1v o . inquirtell, 
inquiries put to him by the adverse pa;ty, or necessary!-<> qualify :::."tt~r r:; 
or explain his answer thereto, or to discharge, when hts answer the oath or 
would charge himself, such adverse party may offer himself as a ~f.1n/hl~~ 
witness and he shall be so received. z &.or. 89\1. 

SEC. 51. Either party, in an action depending before a justice of w~en dcpo-

b d . · f • h • be k sluon• IMY the peace, may cause t ~ epos1t~on o a wttness t erem to ta en, be takeo. 
when such witness res1des, or 1s about to go more than twenty 
miles from the place of tri_al, or is ~o sick, infirm, or aged_, as to 
make it probable that be Will not be able to attend at the tnal. 

SEc. 52. The notice shall be served, and the deposition taken, How taken. 
certifled and returned, according to the law regulating tho taking 
of depositions, to b7 read in the district cour~.. . 

SEC. 53. The justtce shall allow every depos1t10n taken, certtfied, :h•n oon,. 
and returned, accord~ng to law, to be read on the tri~ of th~ e~use, • rend. 

in which it is t:lken, m all cases, where the same testtmony, 1f given 
verbally before him, could l~ave been r_eceived; but no ~uc~ depo-
sition shall be read on the trtal, unless 1t appears to the JUStice that 
the witness whose deposition is so offered: 

1. Is dead, or resides more than twenty miles from the place of 
trial i or . . 

2. Is unable, or cannot safely attend before the JUstlce, on ac· 
count of sickness, age, or other bodily infirmity; or 

3. That he bas gone more than twenty miles from the place of 
trial, without the consent or collusion of the party, offerirrg the de· 
position. 

TITLE V. 

1.'itle to Lands. 

SEc. 54.. Proceedings of justice when titlo of land coroes in question. 

SEC. 54. If it appear on the trial of any cause before a J. ustice of Proceedln~ 
1'. h 'd f · . l l d when title-the peace, 1rom t e evi ence o e1ther party, that the t1t e to an s or 1u.11 

18 
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TTTI,E o. ~s i~ questjo~, w hie~ title shall be disputed by the other part the 
comes ln JUStiCe Shall lffiffiedlately make an entry thereof in his dock yt 1 d 

quesllon. ll.r. h d. . 1 e,an 
cease a 1t1rt. er.procee m~ m the cause, anu shall certi(y, and re-
tll:rn to the.d1st:1et court ot t~e county a transcript of all the en
tnes made m h1s docket, relatmo- to the case together with all th 
process, an~ ~ther papers relating to the ac(ion, in the same man~ 
nber, ~nc~. w1th1n tbe same time ~s upon an appeal; and thereupon 
t e d1s~nct. court shall proceed m the cause to final judgment and 
executwn, 1o the same ~anner as if the said action had been origi
na.lly commcnceu thereto, aod the costs shall abide the event of the 
SUtt, 

TITLE VI. 

Trial by Jzwy. 

SEO. 55. When either party may demnnd I rial by jury. 
56. Number of jurors. 
57. Yeuire to be issued, to whom directed, its contents. 
58. Venire, how to be executed. 
59. Challenge to jurors, how taken. 
60. ChAI!enge for ~a~se; on what ground; challenge how tried. 
Gl. Just1co t~ admuustcr oath, &c., to jury; its form. 
62. Jury to Sit togElther, proof, &c., how delivered 
63. Verdict wheu to be returned · how <>otcred kc. 
G4. Jury to ?e .(lischarged if they cannot agree; new venire whE'tt. 
65. Penalty 1f JUror do not appear. 

When Jory - SEc. 55. Before the justice shall commence an investio-... t1·00 of 
may ~ ~e- th · f I · · 0 ... 
manded. e l!lents o t 1e cause, b.y an exa1:nrnat10n of the witnesses, or the 

hcarm~ of. any other tcst1mony, e1ther of the parties may demand 
of the .J~StJCe~ tb~t the cause be. tried ~y a jury. 

~:~~r or SEc. b6. 'I he JUry shall c?ns1st of s1x persons, unless the parties 
ngr~e upon any number of JUrors less than six to try the cause in 
~~JCh case the. jury shall consist of such number not exceed

1
iog 

SIX, as the part1es may agree upon. 
:oe::::t.. 115 SEc. 57. 'l'he justice shall issue a venire, directed to the sheriff, 

or an.y con~table of the county where the cause is to be tried, com· 
mandmg h1m to summon six. (or such number as the parties may 
have agreed_ upon) Bood an~ l~wful men of the county, qualified 
to serve as J~rors 1~ the ~1stnct court of the same county, who 
shall be now1se of km to e1J,ber party, nor interested in the action 
to a.ppear before sai~ justice, at a. time aud place to be ;1amecl 
thCJ~In, to Z?ake a JUry for the tnal of the cause, between the 
parties therem uame<.1. 

~x~:u:eod. be Sf!C. 58. .The sheriff or const.able shall execute such venire fairly 
and_ lmpartJa!ly, a.nd .shall not s~m~n any person, whom he bas 
rcaso~ t? bel1eve 1s biassed, or pr~~udtced for or against either ot 
th~ part1cs; be shall su~mon the JUrors personally, and shall make 
~ hst of t~e person~, ~luc~ be shall certtfy, and annex to the ven· 
~re, aud 1eturo to the Just1ce. If a sufficient number of competent 
JUrors cannot b~ obtar.ned from the panel returned, the sheriff or 
cons:able sbal.l 1mmedtately summon others to serve in their place. 

J~~~~nge to SEC. 59. E1t~er part,y may_challenge the jurors, but wben there 
are s~veral parttes on ~1the:r stde they shall join in a challenge, be· 
fore 1t can be made. :rhc challenges shall be to individual jurors, 
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:tnd shall be per-emptory, or for cause. Each party shall be en• l:l'rt:E 1. 

titled to two peremptGt:)' challenges. 
SEc. 60. Challenges for ca.ttse 111ay be take~ on any gr~un~, that lb. For cauoe 

woulu be a good canse of challeagc on the tnal of an .a.ctt_on ~n the . 
district court. Challenges f~r cause shall be. tri~d by the JUS~tc.e. 

SEG. 6L When the jury IS selected! the justtce shall admwtster JlttOrs'oalh. 

to them. the followiAg oatlt or affirmatiOn~ 
" you and each of you., tlo solemnly swear (or affirm) that you 

will well' and truly try the matter of differ.en~ b~tween A .. B., 
phiotift~ and C. J?., defen?ant, and a _true verdtct g1ve, accordl~1g 
to law and the ev1dence gtven to you m court, so help you God. 

SEc. 6 ~- After the jury are sworn, they. shall s~t together, and ~r~"o't'le. ot 
hear the allegations and proofs of the part1~ whiCh shall be de-
livered p11blicl.Y in their presence.. . . 

SEC- 63. When tlte j 11ry h~vc a.gre~d on the1r verdlct, t~ey sha!l ~;;~:t, kc~' 
(leliver the same ~ the JtlSttcc publicly, who shall enter 1t on hlS 
docket. 

SEc. 64. Whenev-er a j u~tice sb~l be .satisfied that a jury, sw_orn f:'Ybe w~f.~ 
in any civi1 cause before b1m, havmg been out a reasonllobl~ ttme charged. 

<Jaonot agree on tl.teir verd~ct, he may discharg~ th~m, aud JSSUe a • . 
new venire, unless the parties coo~nt that the JUStlCe may ~cnder New ventr&. 

judgment on the e~idence before htm, or upon such other ev1<lence 
as tb.ey may produce. . 

SEc. 65. Every person who sha.ll be duly summoned as a Juror, ~enalt,y 11 1 d bl ~ 1, · d JUror do not and shall not appear, nor re11 er a reasorya o excuse !Or u.IS e- ~pear. 
fuult, shall be subject tG a :fine not exceedmg ten dollars. 

TITLE VIL 

OJ .[udgrr?.ent. 

SEC. 66. Wben action may \)e dismissed wi.tllout prejudiee. 
G7. When defendant may be non-suited. 
GS. When justice may r-roceed wiLboutjury. 
69. Judgment wllen ro be rendered. 
?0. Defen<l11nt mily socve oller to compromise, and proceedings thereon. 
i 1. Proeeedings when prevailing party is entitled to costs. 

SEC. 66. Judameot that the action be dismissed without preju- Whenactl?n 
. 0 d • h . h ~ 11 . may ~ dos· dtcc to a n~w action, may be entere , w1t costs, m t e 10 owmg ro~>sed with· 

cases : :1¥~ pre.Ju· 

1. ·when the plaintiff voluntarily dismisses the action before it 
is finally submitted; 

2. When he fails to appear at the time specified in the summons, 
or upon adjournment, or within one hour tllereafter; . 

3. When it is objected at the trial, and appears by the evtdence, 
that the action is brought in the wrong county, but if the objection 
be taken and overruled, it shall be cause only of reversal or appeal; 
if not taken at the trial, it shall be deemed waived, and shall not be 
cause <1f reversaL 

. SEG. 67_. vVh_en the defendant fails to appear and answer a~ the Defendant 

tune specified, 1!1 the summons, or within onf} hour therea(ter, Judg· pon·swted. 

ment shall be gwen as follows: 
1. When the defendant h.as been served with a copy of the com

p1aint, judgment shall be gtven without further eVldence, for the 
sum specified in the summons; 
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TITLEs. 2. In other cases, tbe justice shall l1ear the evidence of the 
plaintiff, ~nd Tender ju~grnent fo! such sum only,_ as shall appear 
by the cv1dcncc to be JUSt ; but 1n no case exceedmg the amount 
specified in t.he summons. 

WbeoPI ... ~1~~ SEc. 68. Upon issueJ"oined, if aJ·ury trial be not demanded the 
mny roc~ • • b 11 b • 1 
"'ithou<Jurr. JUStice s a car the ev1dence, and decide all questions of law and 

fact, and render judgment accordingly. 
!~~:~~be SEc. ?9. U pon

1
the verdict of a jury, the justice shall immediately 

i'9n~•...,.s72 • r ender JUdgmem thereon. When the trial is by the justice, judg. 
6 uu~~s9; :i ment shall be immediately entered after the close of the trial, if the 
~~~~ lli. 3 

?efendant has been arrested and is still in custody ; in other cases 
1t shall be entered within three days after the close of the tria}. ' 

~~;nd~~~ve SEc. 70. If the defendant, at nny time before the trial, offer in 
;~~I::om. writing to allow jlldgment to be taken against him for a specified 
pb"ocee<tinso sum, the plaintifl' may immediately have judgment therefor, with 1 

ereon. the costs then accrued ; but if he do not accept such offer before the 
trial, and fail to recover in the action, a sum greater than the offer, 
such plaintiifsball not recover a11y costs, tbnt may accrue after he 
shall have been notified of the ofterofth~ defendant, bu:. such costs 
shall be adjudged against him, and if be recover, deducted from his 
recovery. But the offer and failure to accept it shall not be given 
in evidence to effect the recovery otherwise than as to costs

7 
as above 

provided. 
~~eedi:r.. SEc. 71. When the prevailing party is entitled to costs by this 
;:n~~:;r~·:~ chapter, th~ justice shall add their amoun~ to the judgment, or in 
costa. case ofa f:ulurc of the plaintiffto recover, or in case of a dismissal. 

of the action: he shall enter up judgment jn favor of the defendant, 
for the amount of such costs. 

TITLE VIII. 

.Stay of .Execution a11d Filing Tranacrt"pt3. 

SEO. 72. When and how long execution on judgment by justice may bo stayed. 
n. Undertaking in such case necessary. 
74. Requisites and form of undertaking. . 
76. On el':pimtioo of stay, judgmen& to issue; and against principal and bail. 
76. Bail, entitled to judgment against principal on motion. 
77. Judgment, al'ler execulion, stayed as on appeal. 
7 8. lt'iling transcript of Judgment. 
7 9. Tran8Clipt when filed a lien on real estate. 

StAy of exe- S 72 Th · · .1 b 
cuciou. EC. • c cxecuti.on upon a JUugme'?t, y a justice of the 

peace, may be .stayed xn the m_anner beremafter provided, upon 
rea~nable notice to the oppostte party; and for the following 
periods of time, to be calculated from t.he date of the judgments: 

1. If the judgment be for any sum not exceeding twenty·five 
dollars, exclusive of costs, one month; 

2. If it. be for more than twenty-five dollars two months. 
Undertaldnr S 73 T · I ' 1 . 
In auch cue. EC. • • o enttt e any person to such stay of executiOn, some 

respons1ble P.erson, to be approye~ by the justice, an!i not being a 
party t~ the JUdgment, '?ust, wnbm five days a1i.er the rendering 
of the JUdgment, enter Into an undertaking before the justice, to 
the adverse party, in a sum, sufficient to secure the payment of 
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the judgment anu costs, conditioned to be void upon such payment TITLEs. 

· · f the stay 
at ~~~-07frs~~h ~ndertaking s~1all be signe? by the .person enter· ~~f~ .. ~· 
ing into the same, and may be 1n the followmg form. -

Wl • B has obtained a ;"udgment before J.P., one of the 1ereas .n.. · tb d y 
· t"ces of the peace in and for county, on e a 
Jf.S 

1 
l8 

1 
ao-ainst C. D. for dollars: Now 

0h r- r, ~ F a~k;owledc.Ye my' self bound to A. B., in the sum t ereLore l!i. ., o . b "d ·r h . d 
f dollars · this undertaktng to e vo1 , 1 sue J u g· 

~ent sha.U be paid at the expiration of month, after the 
time it was rendered. E F 

Dated the day of , 18 · i • 

SEC. 75. If a.t the expiration of. su~h stay thej~d~meot ~eb ~f~ ~~no~X:~~; 
aid the execution shall issue aga.mst b~th the pnnClpal an a1 , J;:,d~~~ to 

rf th~ riocipal do not satisfy the executton, and_ the officer cannot 
Ctnd stffficieat property, belonging t? llim UJ!On '~hteh to levy~ he shall 
lev u on the property of the b:ul, and 111 hts return sh~1.ll state 
wh~t !mount of money, collected by him on the execut10n_, was 
collected from tbe bail, and the time when th~ same was_ recetved. 

SEC. 76. After the return of such executiOn, tl~e batl shall be ~'bo;h1~~ 
-entitled on application to the justice, to have th~ JU?gme:'t, or_ so demnikd. 

much thereof as may have been collected from htm, 1n sattsfact10n 
of the execlltion, transferred to his use, and he m~y c?llect the sa he 
ftom the defendant, by execution, together w1th mterest at t e 
rate of t\velve per cent. per annum. b ·d d Judgment 

SEC. 77. If a judgment be stayed in the man~er ~ ove provl e I .ner exotu-

after an execution has been issued thereon, ~he J ustt~k sb~ll revo~e !'~n :P~!t 
such. execution, in the same manner, and w~tli the h e t ect, as e 
is hereinafter directed to revoke an ~x:ecut1on, after an ~ppc.1l :~ 
been n.l+owed; and if the defendant have been commttted, s a 
order him to be discharged from custody. . 

SEc. 78. Every justice on demand of any person, 10 whose ~~~~~ tra:c 

favor he shall have rendered judgment for more th_an ten dolla_rs, judgment. 

exclusive of cost.<>, shall give to sucb. person. a. certtfi.ed transcnpt 
of such judgment, and the clerk of the district court of the C?unty 
i.n which the judgment was rendered, shall, upon the prod~l~tont of 
an such transcript. file the same in his office, and for~hW:Lt en er 
su~h judament in tne docket of the judgments of the ~IStnct court, 
and shall' note therein the time of filing such transcrtpt. 

SEC. 79. Every such judgment, from the time of fihng the trans- !be~..,~~~ren 
~pt thereof. Shall have the SamC lien On the real estate Of the de• on real CS• 

~~~clant in the county, as a judgment of the district ?Ou.rt of the tate. 

same county; shall be equally under control of the d1str1ct cou_rt, 
8 nd shall be carried into execution in the same manner, and w1th 
like effect as the judgments of such district court; but !10 execu· 
tion shall 'be issued tliereon out of the district court, untll an exe· 
cution shall have been issued by a justice, and returned that the 
defendant has no goods or chattels whereon to levy the same. 
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TITLE 9, 1<7. 

COURTS OF JUSTICES OF THE. PEACE.. 

TITLE IX. 

&tting o.f! Judgment. 

SEo. 80. When judgments of justice's court, mny be set off agAinst similar joog 
81. Transcript ol ju_dg~ent when »be produced; meats_ 
82. Proceed~ng by J.UStlce after allownoce or dillullowanre. 

!~~~ J':::; S~c. 80. If tb~re "be m_utual justices' judgments between the same 
becet o11. pa:rttcs, upo? w~tc.h thc_t1me fo:r appealing llas elapsed on judgment, 

on the npphcatlon of e1the:r party, nntl reasonable JlOtice given to 
the adverse party, may be set ofi' against the otbe:r by the Justice 
before whom the judgment agains\ which tl1e se?ofl' is proposed' 
may be. r 

!~;1P1 Tran; SEc. 81. If the judgment, proposcu ns a set-off was rendered be-
wl•eo to ~ fore ano•her justice, tLe party proposing such set-oif. shall p:r~duce 
produced b fi b · · · f . 1 r · o ore t e JUStu:e, a transcr1pt o sueh JUdgment trpon whic'b there 

!s a cer.tifieat? of tile just?ce, before 11'hom su~h may be, tllat it 
1s un!l-atts:fied m ~hole or m part, and that there is no appeul

1 
and 

that ~ucl1 transcnpt 11'38 obtamed, for the purpose of beil1g set off 
~gainst th_e judgmen• to w?jch it is offe1cd as a set-off. The jus
tiCe grantmg such transcnpt, shall make an entry thereof in his 
docket, and all fort~er proceedings on such judgment shalll>e stayed 
unless such transcnpt be Jeturned, ·wiih the prope:r justice's certifi
cate thereon, tba\ it has not been allowed in set-off. 

Prroeeedl
1
n
1 
ga SEc. 82. If any justice shaJJ set off one J"ndgment against :mother 

a ter a 01f· b b J} • h . > 
a'nce,or dis· e s a maKe an entry t ereof, m his docket and execution shall 
nllonllce of • l fi t l.- b J h. h d t 
aucb stt-oiT. 1~ue ?n Y or •x: a ance ,,. 10 may be ue aftc:r such set-oif. It 

~ Ju;=;tlco shall ali ow a transcript of a judgment, rendered by anotl1er 
JUstJ~e, to be set. off, he sha_ll file ~uc~ t!anscript among the pal)ers 
relntmg to the JUdgment, m w h1ch Jt 1s allowed in set·o.ff · if he 
shal1 ~fuse such hanscript as a sot-of; he shall so certify' €>II the 
trnnsc:r1pt, and return the s:~me to the party who offered it. 

TITLE. X. 

OJ ExeC'uti!ms and Proceed£ngs thereon. 

SEC. 83. Exe~tioo, when &~ bow isslled_ 
84. Ex:ecvL!on, wbeo t() be iss-oed by succeedag justice. 
85. Execution, how iss1~d ou trn»script of justice in otber c~vntie~ 
86. Execution, to wbom directed, when retarnable. • 
87. Duty of justice befo:!b issuing e:ucutio.n.. 
88.. Execut.ion, how rellewed. 
89. ~oticc of sale, bon• to be gi,-eo, and wha~ to contain. 
90. Sale of goods nnd retllrn of execution. 
~I . Officer making sale, ~ot to purchnse n•7 property. 
92. When warrant may 1ssue, after return 11msntisfied. 
!ll. Garnishees m~y be sum~loned wl~en uo properly folllltl'. 
9-i. When execution JDay ISSUe agtunst plaintilf. after ret11m nneatis~ed 

against defendant. ' 
!l5. Jnr_y when sum~Joned to tr! the right of proper•y. 
96. Clmmaot may wnhilmw clmm before jury J'etiro · conseCJnenco of wi~ll -

drow~. 1 

97. Clnimant may pursue any other legal remedy net specifleil in tl1is chaptet. 

Execution • SEc. 83. Executl~n for tbe enforcement of a judgment in a jus
;::;nlsaa:r bee's co~rt, may be Issued ?D the application of the party entitled 

thereto, m the manner heremafter prescribed, but after the lapse of 
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five years from the date of ~he judgment, no cxecut_ion shall issue, TITLE 10. 

except by leave of the just1ce, before whom such JUdgment may 
be upon reasonable notice to the defendant. 

'sEc 84: When any J·udgment shall have been rendered by any Ib. ~Y J~~~~~ 
• • h J J b . d d · h. ceed10g Ulv j usLice of the pence, and the same s a. not .e s~ttsfie , un ng IS Ice. 

continuance in office, and tho docket of such JUStice shall have been 
transferred to another justice, or to the successor of the justice ren· 
derin•r.such jtHl"ment, tbe justice to whom tho docket shall be de· 
Jivcre~l shaH u;ue execution upon such unsatisfied judgment, in 
the sa~e manner, and with like eftcct, as if he himself had rendered 
the judgme11t. . 

SEc. 85. If tbe defendant have not goods and chattels 10 the Executionon 
· · } · d d d ffi • · f h transcript In county m wh1c 1 JU gmeut was reu ere , su ctent to sattS y t e other coWl-

execution the justice before whom such judgment may be, shall, ties. 

at the request of the party entitled, make out a certified transcript 
of the same, which may be delivered to a justice in any other 
county, who shall make au entry t hereof in his docket, and issue 
execution thereon for the amount of the judgment, or such part ns 
shall be unsa.tisfied, with costs, as in other cases. 

SEC. 86. 1'he execution shall be directed (except when it is oth· Execution to 
. . . h "ff bl £ h whomdtrecl· CrWISC speCially prOVIded) to. t e shcn Or any CODSta e 0 .t .e ed; wb

1
en re· 

county, where the justice restdes; shall be dated on the day 1t lS turoab •· 

issued, and made returnable within thirty days from the date; aud 
shall be against the goods and chattels of the person against whom 
the same is issued. 

SBC. 87. Defore a.ny execution shall be delivered, the justice !>•ty or Just-
. d k f ] . h 1ce before Is· shall stnte in h1s dqcket, an also on t.he bac o t 1e executwn, t e suiug. 

.amount of the debt, or damages and costs, and of the fees due to 
each person separately, and the officer receiving such execution 
shnJJ indorse thereon the time of the reception of the same. 

SEC. 88. If au execution be not satisfied, it may, at the request Jlow renew

of the plaintiff, be ren~we~ frern time to _time by t~ejustice who ~~~n.Ho; 1: 
issued the s::t.me, or the J usttce to whom b1~ docket 1~ transferred, ~!~i>.~i.; r 
by an indorsement thereon to that. effect, s1gned by htm a.n_d dated 
wT1en the same shall be made. If any part of such executiOn has 
been satisfied, the indorsement of renewal shall express the sum 
due on the execution. Every such indorsement shall renew the 
execution in full force, in all respects, for thirty days and no longer, 
and an entry of such renewal shall be made in the docket of the 
justice. 

Sk:cd. 89b. T~c officer, after t~kingt g1o1 od~ ahndtcdha.
1
ttels ~nto hbis ~~~~_ec2 eo;~ 

custo y, .V VIrtue of an execut10n1 s 1a , w1t ou e ay, g1 ve pu · 421. 

lie notice by at least three advertisemcnt.c;, put up at three pub-
lic place.'l in the county or the time and place, when and where, 
they will l.le exposed 'to sale; such notice shall describe the 
goods and chattels taken, and shall be put up at least ten days 
before tLe day of sale. 

SEC. 90. At tLe time and place so appointed, if the goods and Sale, return 

chattels be present, for tile inspection ot' bidders, the officer shall k'c~f'W~~: 
expose them to sale a.~ public vcnJue to tho nighest biddc~· j _he 236• 

shall return the exe_cutJOn, and have the money before the JUStiCe 
at the time of makmg such return ready to be paid over to the 
persons respectively entitled thcrek>. 
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_ '.l'IT.LE 11. SEc. 91. No officer shall directly ~r indirectly purchase any goods. 
Certllln om. or chattels, at any sale, made by him upon execution · aml ev 
~~~!h~:! to such putchase shall be absolute] y void. ' ery 
~~~~~~~a;~!: SEc. 92. If tho action be one in which the defendant mic:rht have 
:~;0",::::1\~~: ~e~n ~rrested upbeon .a warrant, an execution against the pcrso

0

nofsuch 
fie<t. ~en ant mo.y ~ssued! after the return of an execution, against 

his pro~erty, un~tisfi~d m whole or in part. An execution against 
the per.,on may bkewise be issued after such return, w hero tbe de· 
fend~nt has been arrested upon a warrant, and not discharged ac· 
cordmg to law. · 

~.:u.J~r:.; SEC • . 98. If there be no property found, or if the goods and chat· 
•ulllllloued. te!s levied on be not sufficient to satisfy such execution the officer 

sha11, on demand of the plaintiff, summon, in writing, as 'garnishees, 
such persous as tnay }'e l!amed to him by the plaintiff, or his agent, 
to appear beft;>re the JUSti?C, ou the return day of the execution, to 
~OS\~~~ such mtcr:ogator1es as rnay be put to them, touching their 
lmbJhtJes as garms?e~; and the like proceedings sbn.)l be had 
thereon.before the JUStiCe, to final judgment and execution, as in 
proceed1ngs by attachment. · 

:;~~~~:oo SEC .. 94:: Any justice of the peace may issue an execution against 
~~:~.turf~.~ the plamtiff to collect fe~s and costs, for which such p1aintiif may 
after ,return be liable, after an executwn bas been firsL ismed aO"ainst the defend· 
un'"11

•ncd. ant, and returned "no property found." 0 

;~;:mo:e~."n SEc. 95. If any pr<;>perty levied on be claimed by any person other 
~r ~!.~~:~~~ than the defend~nt m the ~xecution, the sheriff or constable shall 

summon. from h1s county s1x person~, qualified as jurors between 
t~e part1es to try t!.w validity of the claim ; such officer shall also 
giv~ r~asonable notice of the claim, and of the time of trial to the 
pla.m~Iff, who may appear and contest tbc claim before the jury. 
The Jury, a?tl t~e w1tn~es o~ the parties, shall be sworn by the 
officer, ~nd 1.f their verdiCt be m favor of the claimant the officer 
~ay rel.mqmsh the 1e~y, unless the plaintiff give him 'a sufficient 

Fees. ~ndcmmty for proceedmg tJlereon. 'rhe fees of the jury, the sher· 
iff, ~r co~stabl_e, a!ld, the w1tnesses, shall be the same ns tor similar 
servtees ~n a JUSti~es co~rt, and sb~ll be paid by the claimant if 
tb.e verdiCt be agamst him i ~therwise, by the plaintiff. On the 
trial, the d~fe.ndaat and the clatmant may be examined as witnesses 
by the plmntlfl'. 

=~~.~.wai SEc. ~6. I~ at any ti!De before the jury retire, the claimnnt with· 
draws h1;5 olmm, the trwl shall proceed no further and the claimant 
shall pay the costs of such unfinished trial. ' 

=m~~~oue SEC. 97. Nothing contained in the last two sections shall be so 
:I~:~~~.' constr~ed as to prevent the claimant of p roperty, levied on by 

execuh~n, from resorting. to ~my legal remedy he may choose to 
pursue, Instead of proccedmg m the m~nner therein prescribed. 

TITLE XI. 

Of Replevin. 
SEO. 98. Whon plaioliff mar claim delivery of property. 

99. A.ffi~avtt t? be made by plaintiff; it.q contonls. 
100. Justtce lo mdorso affidavit of plaintiff to sheriff kc. 
101. l!poo r?ceipt of n~dnvit nod undertaking, she~iff 10 repJe,·in. ~c. 
102. KxccotJon to sureltcs. and orocccdinVl< th~roon nr nn f:ailure to excent. 
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SEC 103. Defendant when entitled t~ re·de~ivery. 
· 104 Justiticalioo of defendants surettes. • 

l06: Property It ow ~ken ir conconkd in building or enclosure. 

106 Property replevtned, how kept. 
107: Clnirn of property by third person, and proceedings thereon. 
l()B. Return of order and affidavit. 
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'I'J'I'L'E 11. 

S 98 The plaintiff. in an action to recover the possession of w~>en ~lalm 
EC. • J h . f . . h t for deltvtry 

ersonal property, ma.y, at t ~ hme ~ lSSUl~g t e s~1mmous, or a maybe made 

pny time before answer, clmm the 1mnled1ate delivery of such 
a roperty as provided in this chapter. . . 
p SF.C. 99. When a delivery is clai.med., an affidavit s~mll be made ~~~~~~~ of 

b the plaintiff or by some person m h1s behalf, showm~: 
yl. That the plaintiff is the owner of the property clatmed, (~nr

ticularly describing it,) or is lawfully ent1~led to the l?ossess10n 
thereof by virtue of a special property therem, the facts m respect 
to which shall be set forth ; 

. 2. That the property is wrongfully detained by the defendant i. 
3. The alleged cause of the detention thereof, accordmg to his 

best knowledge, information and belief; 
. 4. That the same has not been taken for a tax, .assessment or 

fine, pursuant to a statute, or seized :un~~r an. execut~on, or at~c~
mcnt against the property of the plamtlfi, OJ' if so se1zed, that 1t ts 
by statute exempt from such seizure i and 

5. The actual va1ue of the property. 
SEc. 100. The justice shall thereupon, by an indorsement in ~~!~.ce,.~~~= 

writin,., upon the affidavit order the slreriff, or any constable of the vu toeheria. 

county to take tho same from the defend<7nt and deliver it to the 

Plaintiff. upon receiving a proper underLakwg. 
1 

• f b ffid · d d 1 • th a omcer ... hu SEC. 101. Upon the receipt o t e a avtt an o: er, Vl • to repl~>•ln· 
written 1mdertaking, executed by two or more sufficient sureties, 
approved by the sheriff or conatable, to the effec~, that they a:e 
bound in double the value of the property as stated ID the affidav1t, 
for the prosecution of the action, for the return o£ the property Lo' 
the defendant, if return thereof be adjudged, and for the p~yment 
to him of such sum, as may for any cause be :ecovcred agamst the 
plaintiff, the sheriff or constable shall forthw1t.h take the property 
described in the affidavit, if it be in the possess10n of the dcfe~dant, 
or his a<Yent and retain it in his custody. lie shall a1so, wtthout 
delay, s~rve~ on the defendant a. copy of the affidavit, ~rder and 
undertaking, by delivering the same to him personally, tf he ~n 
be found within the county,• or to his agent from .whose possessiOn 
the property is taken, or if neither can be found t.n the co.un.ty, by 
leaving them at the usual place of abode of e1t~er, '~tthm th.e 
county, with some person of suitab1e .age and d1scretton, or. 1f 
neither have any known place of abode w the county, by pnttmg 
them into the post office directed to the defendant, at the post 
office nearest to him. 

1 

SEc. 102. The defendant may, within two da:rs afu:r the s~rvice ~~W!!~'!.,!g 
of a copy of the affidavit, order and undertakmg, give. notiCe to r~~~:l)'!r 
the officer, that he excepts to the sufficiency of the suret1es. If he on failure to 

fail to do so, he shall be deemed to have waived all objection to except. 

them. When the defendant excepts, the sureties shall justify upon 
one day's notice befo~e the justtce i and the ?fficer sb~ll ?e re
sponsible for the suffi.ctency of the sureties unt1l the obJeCtion to 
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Trtr,E u. them is ei~bor waived ~ t:Lbove provided, or until they justify, or 
new suretle~ be substttuted and justify. If the defendant except 
to the su~ette~ he cannot reclaun the property as provided in the 
next ses:non. 

~~:;dan~n- ~E~. 103. At any time before the delivery of the property to the 
uoled to rc:· plarntt.tf. the defendant may if he do not except to the sureties of 
delivery h ] · ·a> • h 1 

· t e P. amttu, requtr_e t e return thereof, upon giving t? the officer 
a wntten unJertaktng, executed by two or more sufficient sureties 
to the effect, tba~ they are bound in double the value of the pro~ 
perty\ as stated m tb.e affidavit of the plaintiff, for tbe delivery 
thereof to tb~ plaintiff; if such delivery ue ndjudged, and for the 
pay_ment to hun, of such sum as may for any cause be recovered 
agamst the defendant. If a return of the property be not so re· 
quirecl, within two dnys after the taking and serving of notice to 
the defendant, it shall he delivered to the plaintiff, except as pro
vided in this chapter. 

Justlfiratlon SEc. 10·:!. 'l'he defendant's sureties, upon one day's notice to the 
~~~··de~~~~: plniutUf, or his attorney, shall justify before the justice and upon 
tlu. such justification, the officer shall deliver the' property' to the de-

fcmdant. The officer shall be responsible for the defendant's sure
ties, until they justifj'! or until the justitica.tion is completed or 
cxp~essly waived, and may retain the property until thn.t time 
bu_t 1f they, or others in their place fail to justify at the time ap: 
pomtcd, he shall deliver the property to the plaint.ill'. 

Properly, SEC. 105. If tho property, or any part thereof be concealed in a 
lww l.!l'<en If 1. 'Jd · J • 
concealed In uUI mg Or enc OSllre, the officer s!J,aJl publicly demand its delivery 
~:~~~~fe. or and if it be not uelive~·ed, he shall cause the building or enclosur~ 

to be broken open, and take the property into his possession. 
~~~~~: SEC. 106. ~Vheu the officer sh.al~ have taken property, as in this 

chapter provHled, be shaH keep tt m a sectue place, and deliver it 
to ~he part.v _entitled thereto, upon receiving h is lawful fees for 
ta.kmg, aud bts necessary expenses for keepiug the same. 

~~~ocvT~;· SEc. 107. If the property tAken be claimed by any 0tber person 
third tier· than the defendant, or his ~~;gent, and such person make affidavit 
soa... o£ his title thereto, or his right to the possession thereof stt>.ting 

th~ ground of such ti~le or right, and serve the same upon the 
o!I1c~r, before the delivery of the property to the plaintiff, the 
sberJff shall not be bound to keep the property, or deliver it to the 
plaintiff, unless the plaintiff, on demand of him or his agent in· 
dcmoify the officer against such claim, by an underlakiug excc~te<l 
by two sufficient sureties, accompanied by their affiJavits that they 
arc each worth double the value of the property, as specified in the 
affidavit of the plaintiff, over nnd above their debts and Jio.bilitics, 
exclusive of property exempt fi·om execution, and freeholders or 
householdera.of the county; a.nd no ?laim to such property by ~ny 
other person thnn the defendant or Ius agent shall be valid na:u nst 
th~ officer uulcss made as aforesaid; and 'notwithstanding

0 
such 

c.lrum, when so made, he may retain the property a rca:;OJ,.~ble 
ttrne to demand such indemnity. 

!~~~~~ ao~ SEc. 108. 1l'he officer shall return the order and affidavit with 
41llaavlt. his proceedings thereon, to tho justice within five days 3ftcr taking 

the property mentioned therein. ' 
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TlTLI!l12. 

TITLE XII. 

Of Attachments. 

8
. 109 When plointiO' roay have perSonal property of defendant attached. 

1
'
0

' 11 o · When writ of attachment rnay issue. . . 

1n' &><-uriLy may bo required by officer before. cxecutmg wnt. 
11 ?. Writ to whom directed, nod whut lo reqUire .. 
113: Inte;~:s\.11 in corPQrat:on a~d other property !:able t.o n~t:\chmenl. 
114 Qfticcr how to execute wnl.. . 
115. Debt.ors kc. of defendn11L wh~n liable to plainLtff. 
l 1 G: When d'ebts: &c., msy be collec~cd i pcrishab.lo pro~rty to be sold. 
11'1. When officer may }eave P"?perty_au.acbed w1th cla1mani.. . 
118. Action on uodert.akiug agmnsL prtoctpll~ 11 defonce thnt the property d1d oot 

belong to defendant. . · d b . 1 'Id 
119. Sheriff mny summool a jury when tbo pro[>E'rty attached IS clauue J t II 

per.;ODS. be ~ \ ' hed t 
120. Certlflcatu of defendant's interest in corpomtion, when to urnts o 

officer. . ·' \.\ 
121. Penson refusing to g\ve cerlificate .ml\y be e~nmmeu on Ol); 1. 

122. Piaintifr may exhibit _interrogntor.tes to garnishee. 
123. Gamish~o to answer mterrogatones under oat~. . 
12-l. Judgment agninstgarnishco not final, till final JUdgment af!amst d~ftJn<l11nt. 
) 25. Plaintiff may except to garnishee's answe.r i an~entlmout ~o n.nSI\ ~r. 
126. Plaintifr may deny gnrnishce's answer; tnal ol wue; when am111 er deemed 

true. · t t d to or doniod. 121. Judgment against garnishee when answer ~~ no e:x;~p e 
128. How garnishee, before final judg_ment, may dtscharge lnmself. 
l 29. Examination of defendant or. cl~t!Dant. • 
130. Co.~ts in nctious betweon platnltfi and gnrn1shoc. 
131. Judgment 1\gninst defcndnnt, how satis!led. 
132. Proceedings, when execution is unsatisfied aner s3le; or bt~lance due de· 

fendfln~ 
133 Proceedings in caso defendant recover jud!l'ment. 
13.l When defendant ma.y mo\'u w discharge o\t.:lchme_nt. 
13$. When plaintift'may oppose such mo~ion by a!Ildav1t. . . 
136. Plniotilf, bow and when to givo notoco of nltachmont by pubhcatton. 
13'!. Form of notice. 
]3!1 Lasl publiculion, when to bo made. . . 
139: If defendant do not appear, execution not to issue: unless bond ts gt ven. 
140. Certnln earningl!l of defendant exl'mpt from executiOn. 
l4l Public otlicers not liable as garnishees. . . 
142: Writ of attachment, when returned; sheriff, &c., to indorse bts procecdmgs 

thereon. 

s~:c. 109. In an action for the recovery of mo~ey, the pla~ntift, i:::~~~ent at· 
nt the time of issuing the summons, or nt any tune before JUd~- mar ls$uc. 

ment, may have tbc pcrsonnl property of the ?efcndant attached! m 
the manner hereinafter prescribed, as a secunty for the sattsfactlOn 
of such jutlgment as be may recover. · . . . 

SRC. 110. A writ of at\.achment shaH be 1ssued b_y t~e JU~t1ce be· ~~·wen. 611 ; 
fore whom the action is brought, whenever the pln.mt1tf, _Ins ag~nt, 4 WJI 1101. 

or attonwy, sl!all make aOhlavit tho.t a. cnnse of actlO?- ex1sts 
against such defendant specify ina the amount of such c1:nm, over 
and above all legal set:ofls, n.rid the nature thereof, and that as the 
uffiaut verily helicves the defendant is either: 

1. A forcigu corporation ; . 
2. '!'hat he is not a resident of this terntory1 or hn.~ departed 

therefrom, wit~ the intent. to delay or defraud blS cred1tors, or to 
avoid the serviCe of a summons; 

s. That he bas assigued, secrc\ed, or disposed of, or is about to 
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TITLE 12. assi~n, secrete, or dispose of his property, or any part thereof, with. 
the mtent to delay or defraud h1s creditors; or, 

4. That the debt was fraudulently contracted. 
Officer may SEC. 111. A copy of the affidavit required by the last section 
~~~;~ •e- shall be attached to the writ, upon ~suioo- the same. Before exe~ 

cuting suc:h writ,. the sheriff or constable~ to whom it is directed, 
shall requne a wntten undertakino- ou the part of the p1aintiff, with 
one ?r more sureties, in a sum not less than fifty dollars, nor ex
ceedmg the amount claimed by the plaintiff, to the effect, that if 
the defendant recover judgment, the plaintiff will pay all costs tha.t 
ma.:v _be awarded to the defendant, and all damages which he may 
sustam by reason of the attachment, not exceeding the sum speci· 
fied in the undertakino-. 

~·H to SEc. 112. The writ 
0

sha.ll be directed to the sheriff, or any con· 
;'..,:1 a~~ stable of the county in which such writ shall have been issued, 
~~-to re- and shall require him to attach, and safely keep all the personal 

property of such defendant within his county, not exempt from ex
ecution, or so much thereof as may be sufficient ~o satisfy the 
plaintiff's demand, as stated in the ahidavit, together with costs 
and expenses. 

Interest. Ln SEc. 118. The rights or shares which the defendant may have 
eorpora\1ons • h k f . b . 
and other 1U t e StOC • 0 any CorporatiOn or COmpany, toget er With the in· 
&f:P•;-!:r '!'t terest and profits thereon, all debts due such defendant, and aU 
tachmcnt. other personal property of such defendant, not exempt from exe-

cution, may be attached, and if judgment be recovered against him, 
be sold or collected to satisfy the judgment or execution. 

Execution or SEC. 114:. The sheriff or constable, to whom the writ is directed 
wrlt. and delivered, shall execute the sam~ without delay, as follows : 

1. Personal property, capable of ~nua.l deli very to such officer, 
shall be attached by taking it into his custody; 
. 2. Stock or shares, or interest in stock or shares of any corpora· 

t10n or company, shall be attached, by leaving with the president, 
or other head of the same, or the secretary, cashier, or managing 
agent thereof, a copy of the writ and affidavit, and a notice that the 
stock or interest of the defendant is attached, in pursuance of such 
writ; 

3. Debts and credi~, and other personal property not capable of 
manual delivery, shall be attached by leaving with the person 
owing such debts, or having in his possession, or under his control 
such credits, or other personal property, a copy of the writ and af
fidavits, and a notice that the debts owing by him to the defendant, 
or th~ credits, and othe; personal proi?erty in his possession, or un
der h1s control, belongmg to the defendant, are attached in pur
suance of such writ. · 

Ltabmt1 or SEc. 115. All persons, having in their possession or under their 
~7~~;~d:i: contTol any credits, or other personal property, belonging to the 

defend~nt, at the _time of serv:ice ul?on them of a copy of the writ, 
affidavit and not1ce, as prov1ded 10 the first section shall unless 
such prope~ty be delivered up ?r transferred, or such debts be paid 
to the sheriff or constable, be l1ahle to the plaintiff for the amount 
of such credits, property or debts, until the attachment be dis
charged, or any judgment recovered by him be satisfied. 

~~~tlo~a~~ SEc. 116. Debts and credits attached, may be collected by the 
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· bl ·r the same can be done without suit, and the TITLE 12. 

sher!ff orf conhstaffie'erl shall be a s~fficient discharge for the amount or perishable 
recelpt 0 sue 0 c ' . h' h l>roperty. 

'd S ·h officer shall sell any penshable property, w IC may 
b:u · ·h~d in the same manner in which property is sold on ex-

e ~~tac Money collected, and the proceeds of such sale, sha1l be 
ectu .

10
nd. b. the officer to answer any judgment that may be recov· re ame ) . 

ered in the actiOn. . h 
SEc. 111. The sheriff or constable may deliver any of t ~ ~ro· ~~;n ~~~~ 
t tt bed to t he defendant or to any other person cl:nmmg property at-per y a ac . . , . h. . . . tached "llb 

it and in whose possessiOn 1t was attached, upon IS g1v1~g a wnt- clulmnnt. 

t~n undertaking therefor, executed by two or Il!ore suffiCJe~t su~e-
. · double the value of the property, engagmg to re-deliver 1t, 

ttes, m h 'ff bl t h e or ay the value thereof, to the s en 01· con~ta. e. ow om ~x -
cu8on upon a judgment, obtained by the plamt1ff m that actwn, 
may be issued. k' 

S C 118 If an action be brought upon such underta mg, Aotlon _on 
E • • . . d fi } t h undertaiinl;' ainst the principal or his suret1es, 1t shall be a e ence, t H\ t e ,..J••n a dc-

a;~operty for which the undertaking was given, did not, at the ~xe· renee. 

-~ution of the writ of attachment, belong to the defendant, agamst 
whom it was issued. . 

SEC. 119. If any personal propert~ attached be cla1med by a ~~~:C.o moy 

third person, as his pro pert~, the she~1ff or constable may sumr:non ~u:.;Perl;b•;~ 
a jury to try the validity of such cla1m, and t~e same procee~mgs cl3lmed by 

shall be bad thereon, with the like effect, as m case of a se1zure !~!~~ per-

upon execution. . h · f tt b Cerllflcate 
SEC. 120. When the sheriff or constable, w1t a wnt o a. ac · ot derend-

ment against the defendant, shall apply to ll?Y person, mentiOned ::~~~ ;~;::,: 
in the second or third sub-divisions of section one hundred and rallon. 

fourteen, for the purpose of attacbin~ the .Pers<?oal prol?erty men-
tioned therein, such person shall furmsh hm1 Wl~h a certificate,_ de
signating the number of share~ of the de~e~dant 111 the. stock of the 

. corporation or company, w1th _any d1v1dend or mcumbran_ce 
thereon or the amount and descr1pt10n of the property or cred1ts 
held l;>y such corporation, company, or person1 for the defendan~, 
or the debt owina to the defendant. Such certllic~te shall be ven
fied by the oath ~f the person gi~ing the sa':ne, whiCh oath may be 
administered by the officer haviD~ ~he wnt of attachment, or by 
any other officer authorized to admm1ster oaths. . . 

SEc. 121. If such person refuse to give the_ certificate reqUJred . m rue;;~~n ce:tt 

the last section, or if his certificate be unsa~tsf11:ctory to ~he p}am· ficate, &c. 

tiff, he may be required by an order of t~e J~StJCe, wh~ 1ssuc<1 t~e 
writ of attachment, to appear before such JUStiCe at the t1me. therem 
stated, not less than three d~ys thereafter, and be exammed on 
oath concerning the same. 

SEc. 122. At any time after the makin~ of such <?rder, the !r;:7oo~:~'::
plaintiff may exhibit written allegations and mterrog~tones, touch· Ishee. 

ing the property, stock, or credits of the def~ndant m th~ posses· 
sion of, or held by such person or corporatwn as garms~ee, or 
debts owing by him or it, and such garnishee shall be req uued to 
make full, direct, and true answers to the same on oath. 

0 b d h . b h ll b · .1 to Garolobeo to SEO. 123. n t e ay w en the garms ee s a ~ requireu annrcr. 

attend before the justice, he shall exhibit on oath, b1s answer to 
the allegations and interrogatories of the plaintiff, un1ess for cause 
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TITLE 12. shown~ f~rther time s_hall be allowed; in dcf.'lult of such answer, 
t~e plalUtlff T?ay ~ke JUdgment by default against him, or the j.us• 
ttcc may pumsh btm as for a contempt. 

Jud!lment SJ::c. 12±. Such judgment by defhult mav be proceeded on to 
ag:unot gar· ./! l . I . J'k J 
nisbee. una JUl gme_nt, m 1 e manner as in actions against defendants, 

but. no final JUdgment s~all be rendered against the garnishee, 
unttl there shall be final judgment against the defendant, and in no 
~ase for a greater amount than· that sworn to by the plaintiff, with 
mterest and costs. 

~:;:r.~~:.;• . SEc. 12~. The plaintiff may except to the answer of the gnr· 
answer D.lshee for lUSUffiCtency, and if the same shall be adjudged insuffi. 

Ctent, _the justice may nllow the garnishee to amend his answer, in 
such ~tme an<l on such terms as ruay be jus~, or the pJaintiff may 
take Judgment by default, or move the justtce to attach the body 
of the garnishee, to compel a sufficient answer. 

~:~:~~~~~- S1 c. 126. 'rhc plaintiff may der.y the answer of the garnishee, in 
whole or in part, and the issues shall be tried as ordinary issues 
betwe~n p!aiotilf a~d defendan_t. ~f~the answer be not e~cepted to 
or demed m such t1me, as the JUstice may deem proper, tt shall be 
taken to be true and sufii.cient. 

Judgm~nt SEc. 127. If bv the answer not excepted to or denied, or if upon 
::.e;• ~a ~~~ trial it shall appear that the garnishee is possessed of property and 
~~~~~~.to 'effects of the defendant, or is indebted to the defendant, the value 

of such property or effects, or of the debt, being ascertained judg· 
!l'lent may be r~ndered against t~e garnishee, for the proper a~ount 
m money, and m such case the JUStice may make him a reasonable 
allowance for his trouble in answering, to be paid out of the fund 
confessed in his hands. 

~:~nlsb.e~;.. S~c. 128. 'VY'henever any propet·ty, effects, money, or debts, be· 
;~1'ts• him· lon~mg_ or ow1_ng to the ~efendant, sh~ll be confessed or found by 

the JUSt~ce, or JUry, to ~ m the poss~sswn of tl~ e garnishee, ~e may 
at any ttme before .final JUdgment, d1scharge htmself by dehvering 
the same to the sheriff or constable. 

r;~~':::;'b. SEC. 129.- T~e def~ndant or claimant may b_e :equired to attend 
examined. ?efore tJ~e JUStiCe, 0!' JUry, for the purpose of glVmg any nece..o;;sary 

mformatwu · respect10g the property attached, and may thereupon 
be examined on oath concerning the same. · 

~~·1~11tr an"l S~c. 130. In all_ cases of cont:oversy between the plaintiff and 
garnbbee. garmshee, the parttes may be adJLHlged to pay or recover costs as 

iu ordinary cases between plaintiff and deJendant. ' 
~~~gme.~ttl•· SEc. 13~. If judgm~nt be recov~red by the plaintiff against the 
lied. defendant m such actwn, the sheriff or constable shall satisfy the 

same out of the property attached, if it be suflkient for that 
purpose: 

1. By pnying to the P.laintiff the proceeds of all sales of perish· 
a?le property, sold by htm, or of nny debts or credits, collected by 
h1m, or so much as may ?e necessary to satisfy the judO'ment; 

2. If any balance remam due, and an execution sbalY have been 
issued on the judgment, he shall sell under the execution, so much 
of the property as may be . ne,?ess~ry to satisfy the balance, if 
enough for that purpose remam m his hands · and in case of the 
sale of any rights or shares in the stock of ~ corporation or com· 
pany, the sheriff, or constable, shall execute to the purchaser a cer· 
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tificate of the sale, and the purchaser sbal~ thereupon have all t?e TITr,E 12. 

rigqts and privileges in respect thereto, wl_nch were had by the cte· 
fendant. Notices of the sales shall be g.tven, and the sales con· 
ducted as in other c::uoes of sales on executwn. . 

SEc. 132. If, after selling all t~1e property attached by h1m re· ~! •::?s~ 
mainin<Y in his hands, and applymg tbe procec<ls to the payment lied. 

of the j~d"'ment and costs, any balance shall re"•ain due, the sheriff 
shall proc~ed to collect s_uch balance as upon an execution in other 
cases. Whenever the Judgment and all the costs of the proceed· 
ings shall bave been paid, the sheriff, or constable, upon .reason-
able demand, shall deliver over to the defendant, the res1due of 
the attached property, or the proceeds thereof. . . . . 

SEC. 188. If the defendant recover J·udgment ¥gamst the plawttft Jurlgment 
, . d . h . lJ l d f l for defend-in any undertakmg rece1ve m ~ e actwn, a t 1e procee s o sa cs, ant, &c. 

and money collected by the :;,benff or constable, anti all tbe property 
attached, remaining in the bands ?f the sherifl' or constable, shall 
be delivered to the defendant or h1s agent, and the order of attach-
ment shall be discharged. 

SEC. 134. The defendant may also at any time before the time for Mouoo to 

answering expires, apply on motion to. the j~stice to dis~harge the ~!~j,hn':~~~.at· 
attachment on the ground that the wnt was tmpropedy 1ssued. 

S:Ec. 135
1
• If the motion be made upon affidavit on the part of Counter-mo-

b . h I . . ff tl lion by the defendant, but not ot erwtse, t e p amtt may oppose ~~ same plaintiff, &.c. 

by affidavit or other evidence, i~ addition to those,. OD; wh~ch the 
writ of attachment was issued. If upon such appl1catton, 1t shall 
satisfactorily appear that such writ was improperly issued, it shall 
be discharged. 

SEC. 136. Whenever the defendant shall not be a resident Service or 
of the territory, or shall have departed th.erefrom wi~h tbe intent to ~~~~~auo:~ 
delay or defraud his cteditors, or to avmd the servtee of process, 
and he cannot be summoned, and the property of such dctc~lda~t 
shall have been attached the justice shall enter an order Jn Ins 
docket, requiring the plai

1

ntiff to give ~oticc to the dcfc~n_dant ~.)' 
publication, for four weeks successively 10 a.newspaper pnnted 10 

the county, or if there be none such, then Jn some newspaper ~o 
be designated by the justice, that a writ of attach~ent has been IS· 

sued against him, and his property attached to sat1sfy th~ de.mand 
of the plaintiff; and that unless he appear before the JUStiCe at 
some time and place, to be mentioned in said notice, not less. than 
forty-five, nor more than ninety days from the c.late thereof, jlldg· 
ment will be rendered against bim, and his property sold to pay the 
debts. 

SEC. 137. The notice may be in the following form: 

In Justice's Court. Territo,ry of Oregon, } 
County of ss. 

To 
Y b b . . f b h b Porm otno• ou are ere y nottfied that a wnt Q attac ment as een ticc. 

issued against you, and your property attached to satisfy the de· 
mand of , amounti~g to . ; now unlC?s 
you shall appear before J . P., a Justice of the peace m and for sa1d 
county, at his office, on the day of , , 18 , judg· 
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~a. ment will be rendered against you, and your property sold to pay 
the debt. 

Dated this day of , A. D., 18 
Plaintiff. 

r •• ~ . publl· SEc. ~38: The last publication shall be at least two weeks before 
cauon. the exp1rat10n of the time, at which the defendant is required to 

appear. 
Proceedings SEc. 139. When the defendant shall be notified as aforesaid and 
If defendant b Jl ' ' 1 
do not av· s a not appear and answer to the action the plaintiff may proceed 
pear. thereon to fiu~l judgment, .as in actions c~mmenced by summons; 

but no executwn shall be Issued on such judgment against the de· 
fen?a~tt nor debts atta~hed. be paid to the plaintiff, until such 
plamtdi, or some person m h1s behalf, shall enter into a written un
dert_aki~g, ~ith one or more sufficient sureties, to be npproved by 
~heJUSilce, 1u double th~ a~ount of the judgment, to tlie effect that 
1f the defendant shall, wtthm one year from the rendition of such 
jud~men~, appear and disprove the debt and damaaes adjudged 
agamst htm, or any part thereof, the plaintiff will refu

0
nd

1 

the whole, 
or ~uch part thereof, as may be found not justly due to him in a 
rev1ew of the case. 

:=,~•n e:;~: SE?. 140 .. T_he ~arnings of the defenda~t for personal services, at 
~=~~.;[ ~;: any t1m~ w1thm s1xty Jays_ next p~ccedmg the judgment against 
empt. the garmshee, shall not be mcluded m such judament nor be liable 

to attachment, when it shall be made to appear by th~ affidavit of 
the defendant or otherwise, that such earnings are necessary for 
the use of a family, supported wholly or partly by his labor. 

8:!1:• n:; SEc. 141. No terri tonal or county treasurer, sheriff. constable or 
gacnllb.ce. ?the_r public o_fficer shall be lia?le to answer as garnish~e, for moneys 

m h1s possess10n, or under h1s control, as such public officer be-
longing to or claimed by any defendant. ' 

!~J~rn or S~c. 142. When the _writ of attachment shall be fully executed 
or dtscharged, the shenff or constable shall return the same with 
Lis proceedings thereon, to the.Justice before whom the actio~ was 
brought. 

TITLE XIII. 

Forcible Entry and Detainer. 

SEC. 143. No peT$0n to make forcible entry into lands, &c. 
14.4. Possession, when and how to be given. 
145. Complaint of person ent1tled to possession, what to contain. 
14G. Summons of justice, to be directed to sheriff, and what to contain. 
147. Summons, how to be served. 
148. Venire to sheriff; return of venire. 
149. When justice may dirt'Ct constable to summon other jurors. 
150. Plaintiff. when non-suited. 
151. Proceedings, on adjournment, by justi<X', when defendant fails to appca~ 
l!i2. Defendant's answer, what to contain ; answer to bo filed ' 
Hi3. Number of jurors, mode of triul, &c. • 
154. Verdict for plaintiff and subsequent proceedings 
l 65 Verdict to be in writing; its form. ' 
15G. Verdict of not guilty, proceedings for costs &c. against plaintiff. 
167. When justjce may grant a new trial. ' ' · 
158. Merits of title, not to be inquired into 
159. Posse!!Sion for three years, wheu a plea in bar 
160. When possession of premises may be recover~d. 
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SEc. 1'61. Justice may hear and determine without jury, unless when jury de- TITLE ts. 
manded. 

1G2. Abatement of action on pa;rm~nt of !ent. 
163. Adjournments granted by JUStice as mother cases. 
164. Judgment beforejust~e, no bar to another action. 

SEc. 143. No person shall make entry into lands, tenements, or Entryhowto 

<>ther possessions, but in cases where entry is given by law, and be made. 

in such cases he shall not enter with force, but only in a peaceable 
manner. 

SEC. 144. When any forcibly entry shall be made, ot· when an Posse~sion 
entry shall be made in a peaceable manner, and the possession shall bow g•ven. 

be unlawfully held by force, the person entitled to the premises 
may be restor-ed to the possession thereof in the manner hereinafter 
provided. 

SEC. 145. The person entitled to the possession of the premises Oomplalnt. 

may make complaint in writing, aQd on. oath to a justice of the 
peace of the county in which the premises are situated, setting forth 
that the person complained of 1s in possession of the lands or 
tenements ~n ·question, describing them, and that he entered into 
the same with force, or that he uulawfully holds the same by force, 
a.s the case may be, and the time when. 

SEc. 146. Upon receiving such a complaint, the justice shall summons. 

issue a. summons directed to the sheriff; or an_y co11stable of the 
county, commanding him to summon the person or persons, against 
whom such complaint shall have been made, to appear before the 
justice on a day in such summons named. 

SEC. 147. 'rhe summons shall be served by the officer, as in Howaervod. 

other cases, and at the same time a copy of the complaint, shall, in 
like manner, be served on the defendant; the officer shall in his re· 
turn state the time and manner of such service. 

SEc. 148. The justice shall, at the time of issuing the summons, Venice. 

issue a venire to the sheriff or constable, commanding him to sum-
mon six good and lawful men, qualified to serve as jurors, to appear 
at the time and place appointed, for the trial of the complaint, to be 
a jury in the case. Such venire shall be returned on or before the 
day appointed for the trial, and the officer shall indorse thereon 
the list of jurors summoned. 

SEC. 149. If a sufficient number of juroxs do not attend, or at· yacacc7 tn 

tending are set aside, by challenging peremptorily, or for cause, ~l.i. bow 

the justice may order the sheriff or C0lllStable to complete the 
number by summoning other jurors. 

SEc. 150. If the plaintiff fail to attend at the time appointed for Plalntill" 

hearing _the ~omplaint, in person, by agent or attorney, and pro· :~~:d. non· 

secute hts act10n, he shall be non·suited, and the defendant shall 
recover his costs. 

SEC. 151. If the defendant fail to appear at the time appointed Proceedings 

fi h · th 1 · h · · d ad when de· or eanng e comp amt, t e JUSttee may procee ~parte, or - rendant taUs 

journ the cause at his discretion but he shall not adjourn for a toappear. 

longer time than ten days, nor to' any other place, than that named 
in the summons for the hearing of the cause. · 

SEc. 152. If the defendant appear he shall, before the trial, file Defendant 

his answer in writing, and under oath in which he shall set forth ~e~le Ae~n· 
all matters in excuse, j usti.D.catiou, or ~voidance of the allegations ' 
in the complaint. 

19 
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TITLE 13. SEc. 153. The jury shall consist of six persons, unless the partiC3 
~IIJill>er or agree on a less number, and when duly empannelled and sworn 
~~~;i~."'odo the justice sha~l c_ause the complaint to be read to them, and the~ 

call on the plamt1ff, to support the same by proof, but t:be plain
tiff shall not be required to make further proof of the forcible 
entry and detainer, than that he was lawfully possessed of the pre
mises, and that the defendant unlawfully entered, ~nd detains the 
same. 

v~rdtct for • SE_ c. 154. If the J·ury on the trial :find the defendant guilty, the 
plalntill'. h ll JUStices a record the verdict, and ~ive judgment thereon, with 

costs, and also issue a writ of restitutiOn, directed to the sheriff, or 
constable, to cause the plaintiff to be repossessed of the ptemises, 
to which shall be added a clause commanding the officer to levy 
the costs, off the goods and chattels of the defendant. 

Verdict to be SEC. 155. The verdict of the jury shall be in writing, and shall 
In wrlllng. be in the form, or to the effect following: 

1e. form. "We the jury :find the defendant guilty (or if in favor of the 
defendant, 'not guilty') of said forcible entry and detainer in 
manner and form as the plaintiff in his complaint hath alleged," o:r 
the jury may find the defendant guilty as to part and not guilty 
as to the balance of the charge, as laid in the plaintiff's complaint; 
if so, they shall state it specially in their verdict. 

Verdict of SEC. 156. When tlie jury find a verdict of "not guilty" gene· 
"notcutJtT." rally for the defendant, the verdict shall be so recorded, and the 

justice shall enter judgment against the plaintiff for costs, and issue 
execution therefor against his goods and chattels. 

New trJal. SEc. 157. In all cases of forcible entry and detainer, the justice 
shall have power to grant a new trial, if the same be applied for 
on the day the verdict is rendered, and good cause be shown on 
affidavit therefor, which shall be within ten days after granting 
the same; but not more than one new trial shall be granted to 
either party. 

Merlu or SEc. 158. The estate or merits of the title shall in no wise be in· 
title not to • d · 1 · ~ fi 'bl d d · be mooted. qutre mto, on any comp amt 10r a orc1 e entry an etamer. 
Posseuron SEc. 159. Three years quiet possession of the premises, immedi· 
~: ...... ;~):! ate\y preced\ng the filing of the complaint, by the party complained 
tn bar. of, or those under whom he holds, may be pleaded by any defend· 

ant, in bar of the plaintiff's demand of possession, unless his estate 
therein be ended 

Wh~ pos- SEc. 160. The person, entitled to any premises, may recover pos· 
:·;~! .. ::~ session thereof in the manner hereinbefore provided in the follow· 

ing cases: 
1. When any person shall bold over any lands, or tenements, 

after tbe time for which they are demised, or let to him, or to the 
person under whom he holds, or contrary to the conditions, or 
covenants of any lease or agreement under which he holds; 

2. When any rent shall have become due, or any such lease or 
agreement, and the tenant or person in possession shall have ne· 
glected or refused for ten days after demand of the possession, 
made in writing, to deliver up possession of the premises, or pay 
the rent so due; 
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s. When any person shall continue in posse~ion of any pre- Tl'I'LE 14. 

mises, sold by virtu~ 0~ a~y mortgage or executlon, arter the ex-
piration of the time, limited by law, for the redemptiOn of such 

prr;sh~n any tenant at w~ll or by sufferan~e shall ~old over 
after the determination of hlS estate by a notice to qmt, as pro· 
vided by law. . 

SEC 161 When the plaintiff shall file a complamt for an un- J>Utlee may 
• · . d . h l proceed lawful detainer for any one of the causes ment10ae 10 t e ast without a 

section it shall' not be necessary for the justice to issue. a venire jury· 

for a j ~ry, at the time of issuing the summons, b';lt the j ust1ec sh.all, 
at the time of trial, proceed to hear ?-nd de.termi?e th~ complamt, 
unless either party shall call for a tnal by JUry, 10 whiCh case the 
justice shaH issue a -venire in the saT?e manner,, and _the same pro-
ceedings shall thereupon be had as m cases of forc1ble entry and ' 
detainer. 

SEC. 162. When the action shall be brought to recover the pos- ~~!~": ;~ 
session of premises demised, or let, for the reason that the tenant, or payment or 

person in possession has refused or neglected to pay the rent due; rent, etc. 

it shall be lawful fo~ the defendant, at any time before judgment, 
to pay to the justice for the pla~ntiff, the rent then in arr~ar, with 
interest, and the costs of the action, and thereupon no wnt of res-
titution shall be awarded. 

SEc. 163. The justice shall have the same power to adjourn in Adjourn-

actions for forcible entry and detainer as in o~her cases: . . ment. 

SEc. 164. Neither the judgment, nor anythmg contamed 10 th1s Judpent 

chapter, shaH bar or prevent .the party injured1 from bringing an not llnal. 

action to recover the possession of the premises, or to recover • 
damages, for the trespass or injury committed, against the aggressor 
or party offending. 

TITLE XIV. 

Actwn to recover Possession of a Mt1ting Claim. 

SEO. 165. Complaint, bow made and what to contain. 
166. Proceedings upon filing complaint. . . 
167. Custom, &.o., of the diggings, evideuce when not In confhct wtth law. 

SEC. 165. Any person, claiming the right to the occupancy and Complaint. 

possession of a mininrr claim withheld by another, may make com-
plaint in writing, and on o~tb, to a justice of the .peace of the 
county, in which the mining claim is situated, settmg forth the 
facts constituting his right to such possession and occupa;tcy, and 
such a description of the mining claim as can convemently be 
given, ~nd that the defendant wrongfully withholds the possession 
from bun. 

SEC. 166. Upon filing such complaint the same proceedings shall Proeeed:r 

be bad before the justice, as in actions for a forcible entry and de- ~~mplaint~g 
tainer, and if judgment be rendered for the plaintiff, a writ of res· 
titutio~ may in like. ~anner be issued to place the plaintiff in 
possess10n of such mmmg claim. 

SEc. 167. In an action to recover possession of a mining claim, eu.stom•,.t 
proof shall be admitted of the customs, usages or regulations, es~b- ~fl:~. o., 
lished and in force at the bar, or diggings embracing such clatm j 
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Tll'LE 15. and such customs, usages, or regulations, when not in conflict with 
the laws of the United States, or of this territory, shall govern the 
decision of the action. 

TITLE XV. 
Of P1·oceedings for Chntempts before Justices of the Peace. 

SEc. 168. When justice may punish for contempt. 
169. Contempt how punished. 
170. No person to be punished for contempt without a hearing. 
171. Offender, if present may be arraigned. 
172. Warrant for cont.empt; its form. 
173. Oouviction to be entered in. docket. 
174. Warrant of commitment when to issue. 

When just. SEC. 168. In the following cases, n.nd no others, a J"ustice of the 
icu may • h.£'. 
punish tor peace may puu1s !Or contempt: 
conteDlpt. 1. Persons guilty of disorderly, contemptuous, and insolent be· 

havior towards such justice, while engaged in the trial of a cause, 
or in rendering judgment, or in any judicial proceeding, which 
tends to interrupt such proceedings, or impo.ir the respect due to 
his authority; 

2. Persons guilty of any breach of the peace, noise, or disturb· 
ance, tending t.o interrupt the official proceedings of. such justice· 

3. Persons guilty of resistance, or disobedience to any lawful 
order, or process, made or iRSued by him. 

Contomp~, SEC. 169. Pttuishment fol' contempt may be by fine, not exceed· 
~g~ punllb· ing twenty-five dollars, or by imprisonment in the couu~y jail, not 

· exceeding two days, at the discretion of the justic~ unless other-
wise provided by the statute. 

N'o person to SEC. 170. No person shall be punished for a contempt before a 
~t~:u~'"h";! justice of the peace, until an opportunity shall have been given to 
bearing. him to be heard in his defence; and for that purpose, the justice 

may issue his warrant to bring the offender before him. 
Arraign· SEc. 171. If the offender be present, he may. be summarily ar· 
meat. rai~ued by the justice, :md proceeded against in the same manner, 

as 1f a warrant had been previously issued, and the offender ar· 
rested thereon. 

Formotwar- SEC. 172. The warrant for contempt may be in the following 
rant. form : 

Territory of Oregon, l ss . 
Oounty of ! · 
To the sheriff or any constable of said county: 
In the name of the United States, you are hereby commanded 

to apprehend .A. B., and bring him before J.P., one of the justices 
of the peace of said county, at his office in said county, to show 
cause why be should not be convicted of a contempt, alleO'ed to 
have been committed on the day of , A. D.

0
18 1 

~ef?r~ the said justice, while engaged as a justice of the peace in 
JUdlCial' proceedmgs. 

Dated this day of , A. D.18 . 
J. P., JusJ.ice of the Peace. 

Conviction SEC. 173. "N~on the conviction of any person for contempt, an 
to be entered · . • . 
in docket. entry thereof s all be made m the docket of such JU.Stlce, statwg 

r 
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the particular circurnst~nces. of the offen?o, nod tho judgment reo· Trrt"E u. 

dered thereon, a.nd may be m the followmg form : 

Territory of Oregon, } 88 : 

County of f A D 18 h'l th 0 Form Whereas on tbe day o ' . . '· w I c o u . . 
dersiO'ned one of the justices of the peace, of the s~1d. county, was 
engaged i~ the trial of an action, between q. D., plamt1~, a,nd E. F., 
defendant, in said county, A. B., of the sa1d county, d1d wterr~pt 
the said proceedings, and impair the respect due to. the authonty 
of Lhe undersigned, by (here describe the c_ause partlCularly)! and 
whereas the said A. B. was thereupon reqmred by the unders1gned 
to answer for the said contempt, and show ?ause why_ he should 

ot be convicted thereof· and whereas the satd A. B. d1d not show 
~ause against the said charge. Be it there~ore re~em bered, that 
the said A. B. is adjudged to be guilty, and 1s c?ny1cted of the con· 
tempt aforesaid and is adjudged by the unders1gned, to pay a fine 
of dolla;s (or be imprisoned, &c.) A D 

8 Dated this day of , · • 1 · 
J. P., Justice of the Peace. 

SEc. 174-. If any person convicted_ of a contempt b<: adjudged to ~a~~:.rur! 
be imprisoned, a warrant of comm1tment shall be 1ssue_d by the mont. 

justice; if he be adjudged to pay afme, process may b~ 1ssued ~o 
collect the same, and when so collected, it shall forthwtth be patd 
by the justice into the couuty treasury. 

TITLE XVI. 

Certiorari and P1·oceedings thereon. 

SEc. 17 5. Removal of cause to district court by certwrari. . 
H6. When affidavit for certi0'1'ari to be filed and what to contam. 
J 77. 'Vrit to issue upon filing affidavit and undertsking.. , 
17 s. Ca-liorari tot to stay proceedings, unless 1:1ndertakmg be g tven. 
179. Service of writ, and certificate of undertakmg. 
180. Copy of affidavit to be serv-ed witll writ. 
181. Jus1ice may be compelled to amend return. 
182. When cause may be brought on to argument. 
183. Judgment of district court how given. 
184. Rl'stitution when awarded. 

SEc. 175. If any person shall conceive himsel~ injured by e~ror_ in Oeruoml. 

any process, proceeding, judgment, or order g1ven by any JUStice 
of the peace within this territory, it shall be lawful for such pers<;m 
to remove such process, proceeding, judgment, or order, to the dlS· 
trict court as hereinafter provided. . . . 

SEc. 176. Within twenty days after the ~end1t10n of the J_udg- !~!~v~~· bo 
ment or if the error be committed after JUdgment, then w1thm !lied; what 1 d fte · d th t 1 • g to contain. twenty ays a r such error was comm1tte , e par y app ym 
for such certiorari, his agent ·or attorney, shall file in the office ~f 
the clerk of. the. dist~iet eo~rt, for the proper county, an ~ffidav1t 
stating that m h1s behef there is reasonable cause for grantmg such 
certiorari, for error in such judgment or proceeding (setting for~h 
the ground of error alleged) and that the application is made m 
good faith, and not for the purpose of delay; and further shall 
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TITLE 16. execute a 'Yritten undertaking to the adverse part with 
more suret.ws, to be approved by the clerk jn a sun?~ot excond. O't 
one hundred dollars, to the effect that h~ will a 11 ee mg 
may be adju~ed against him in the district couft y ~ costs, that 

~r~ . ... ~hcn • SEC. 1 ~7. d .(>OU filing the affidavit and executi~g the undertak 
m~ _me~~tOn.e m the last ~ction, the clerk shall issue a writ of 
~~!ora., tdi drreh~ed to the JUStice committing the alleged error 
such~~dan~t I~ t~ ~tkhe return 8:8 to _all the facts contained i~ 

Not to otay S VI ' an o. a t e procecdmgs m the case. 
proceedings th ~cd. 178. The wnt of certiorari shall not stay the execution of 
unr... Wl· C JU &ment befor th . . } de•taking be , • o e e J ustJce, un ess the party applying therefor 
given. ~IS ag~nt, or attorney, shall, in lieu of the undertaking mentioned 

m ~ectwn one hundred and f~rty·three, execute a written under
takmg to the adverse party, wtth one or more sufficient sureties 
to be approved by the clerk, in double the amount of the ·uda. 
ment and C<?sts, r~ndered before the justice, to the effect tb~t the 
party applyu~g w1ll prosecute the wt;it of certiorari to final judg
ment, and abtde the order the court may make therein. 

~r~!e:e. or .S~c. 179. The writ _of certiorar~ shall bo served on the justice 
w1thm te~ days after 1t has been Issued, and if an undertakin be 
executed In pursuance of the last section and a certificate olth 
~lerk .to that ~ffect, be served on the justice, all further roceed~ 
mgs ~n law m sue~ case shall cease, and if the executi~n ~hall 
have Issued on such JUdgment, the justice shall immediately ;ecall 
the same. 

~~~r; 0[. o~; . SEC. 180: upon the service of a writ of certiorari to reverse a 
omed with Judwoent, 1t shall be the duty of the party serving the sa t 
wrll. del "t th . h . . ' me, 0 ~ver .. e s~me ~1me to t e JUStlce a copy of the affidavit on 

wh1~h the certtoraN was procured, and the justice shall make a 
s~ecwlretu:n as.to all the facts contained in such affidavit and of 
t e proceedings m the ~se, and annex a copy thereof to the writ 
and shaH file the same w1th the clerk of the district court within te~ 
days :t.J!.er the service of the writ, together with all th~ pa ers in 
the act10n; all:d he shall also certify the time when the wfit was 
served upon h1m. 

~::"'~m~f. . S~c. 181. The district court shall have power to com 1 such 
Jed to Amend JUStice to make or amend such return by rule attachpe t 
return. d h . ' men or man amus, as t e case ma;r requtre. 

1 

~:C::C.bt~~~ . SEc. 182. When the wnt of certi01·ari and return shall be filed 
v.;tth_ the clerk, the case may be brought on to argument before the 
dtstnct court, or judge thereof at any time thereafter accordincr to 
the statutes relat1ng thereto. ' 

0 

Judgmenl, SEC 183 Th a· t . t t . d h how given. ·• • e IS nc cour or JU ge s all after hearing the 
~:,a~~88~ case, ~~ve judgm_ent as t~e .l·ight _of the matter ~ay appear, without 
Sant. m. regar u~g techmcal om1ss1ons, 1mperfections or defects in the 

proceedings before the justice, which did not ~eet tho mc~its and 
may af?rm or reverse the judgment in whole or in part and 'issuo 

Realltotioo, execution as upon. other judgments rendered before said' court. 
wbeoaward· SEc. 184. If a Judgment rendered before a justice be collected 
ed. and afterw~rd~ be reversed by the court above, such court shall 

a: ward rest1tut1_on of the nmou?lt J<O collected, with interest from tho 
nme of collectiOn, and execut1on may issue thereon. 
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TITLE XVII. TlTLl!l tT. 

Of .Appeals t<J tM District Court. 

sec. lSi. Who ma.y appeal. 
186 

A peal when and llow taken. . 

187
: A.~pea.l or 8~y of proceed!ngs not allowed unless undertaking be ~tven. 

1 
BS. Writ of restitution not to tssue, unless ap~ella!lt execute 1indettaktng. 

189. Justice to stay proceed lugs a(t.er udertalnng u1 fllc.d. . 
190. Justice to gi\Te eer1ifica.te.of a~pe~l j stay of vroceedmg.on execution. 
191. Appellant when to furn1sll dtstru:t court Wtth transcnpt Gf docket. 
192. rssue to ba tried witb~ut new·. pleadiog11.. 
193. Court may compel justtce to gtve transcrtpt, &c. 
194. Appeal when not to be dismissed Cor derective undertaking. 
195. Judgmoat against appellant, llow rendered. 

SEC. 185. Any person considering himself aggrie~ed, by any ::at. ma~ 
judf?iroent or decision of a justice o.f the peace, except JU?gment by nm, .a2. 
confession, may in person or by h1s agent, appeal tb.erefrom to the 
district court of the same connty where the j ul.lgment was rendered, 
or the decision made. ' 

SEC. 186. S11ch appeal shall be tak~n. within twenty days after a ..... taken 

the judgment is rendere~ or th~ de:clStOn made,_ and shall be by 
n linu a. notice of appeal w1th the J usttce, and servmg a copy thereof 
on the adverse pa.rty, or his attorney. . . 

SEC. 187. No appeal shall be allowed many case unless a wntten Uadertaldng 

undertaking shall be exeeated on the part of the appellant, by one :."ppelt~eeed~ 
<>r more sureties, in the sum of one hundred dollars, to the e~ect g::;:',;t.17~~ 
that the appellant will.pay all costs which: may beaward~da~runst ~-d~ia~o! 
him on the appeal ; or 1f a s~ay of proceedmgs b~for~ the J 11Stlce be 1u~edlllgl. 
claimed, an undertaking, w1th two or more suret1es, m a su.ro equal 
to twice the amount of the judgment, to the effect tb.at the appellant 
will pay the costs and j11dgment, pro~ided the judgment appeal~d 
from be affirmed, or if affirmed only m part, then to the extent m 
which it may be affirmed. . . 

SEC. 188. If the ju~gm~nt app~a.led from. dtrect the dehvery- of i!~t!;:~C:!~ 
the possess~on of l;lrem~, man a~tlO?- of forc1bl~ entry and de tamer, to iuuc. 

or of a minmg ela.1m, n. wntofrestttuhon may be Jssued and executed 
unless a written undertaking be entered into, on part of the appel· 
lant, with tw'o or more slll'eties, to the effect that during the p~s-
session of such premises, or mining claim by the appellant, ~e w11l 
not commi~ nor suffer to be committed, any waste, destruct~on or 
injury thereon., and that if the judgment be a.ffi.rm~d, be w1l! ~ay 
the value of the use and occupation of the premtses, or mm~ng 
claim, from the time of the appeal until the delivery of possesston 
thereof, and all costs of the appeal. The amount of s?-eh under~k-
incr shall be fixed by the j ust1ce, before whom the actwn was tned. 

%Eo. 189. Upon an. appeal being made, and an undertaking filed st..y ot pto

to sta. y all proceedings, the justice shall allow the same, and ~ake ~~:~ngftling 
au. entry ofsueh allowance in his docket~ and all further proceedmgs .ndert&klog 

on t~e.Judgement ~efore the justiceshaJl thereup?n be susp~nd~d; 
and 1f 1n the mean ttme, execution shall have been 1ssued, the J usttce 
shall give the appellant a. certificate thatsuchnppeal has been allowed. 

SEC. 190. On sach certificate being presented to the officer hold· eeruoeateor 

ing the execution, he shall, forthwith release the property of the ~f~~~uij~al, 
defendant, that may have been taken ~n exee11tion, and if the bo~y &c. 

of the defendant have been taken on execution, he shall be dis· 
charged from imprisonment. 
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• SEc. 191. On or before the first day of the term of the a· -
f.!:~~~·~.~,: cour.t, next after. the appeal have been taken, the appellant l:tiet 
criptordock· furmsh the diStriCt court with a transcript of all the entri dU 
ct, .tc. in the justice's docket relating to the case together with all ~ ma e 

c_ess and_ other papers reJating to the acti~n, and :tiled with th: )~~: 
tiCe, ": hiCh shall be certified by such justice to be correct and u 
the :fiJmf hf such transcript, the district court shall be~ome ::s~ 
sesse . o t e c~nse, ~nd sb~l~ proceed in the same manner, as near 
as bmay. be, as 1n actions ongmally commenced in that cotlrt except 
as erem otherwise provided. ' 

::::::: 
110

" .SEc. 192. T~e issue before the justice shall be tried in the dis-
trJct dcourt, Without other or new pleadings, unless otherwise di
recte by the court. 

Oourt may S 193 U . 
compel Ju1t· EC. . pon an appeal bemg made and allo\ved, the district 
~~~n~rlft.ve co~rt may by rule and llttachment, compel the justice to make and 

dehver to. the appella.nt ~ certified transcript of the proceedings 
upon paym&' to such JUStiCe the fees allowed by law for makin ' 
such t~anS?n~t, and wh~never the "court is satisfied that the retur~ 
of the JUStlco 1s substant1a1ly erroneous or defective it may by rule 
and attachment compel him to amend the same. ' 

:;~\018io SEC. 194. No appeal n;llowed by a justice shall be dismissed on 
bedlsiDlssed. account of the undertaking bcinc:r defective if the apnella t ·11 

befo th t" · d · d 0 
' ..- n WJ , re e roo 1on IS etermme , execute and :file in the dJstrict court 

such an undertaking as he should have executed by the allowanc~ 
of the appeal, and pay all costs that shall be incu:rrred by reason 
of such defect. 

Jodeme11t S 19 I 
agalrut • EC. 5: n all cases of appeal to the district court, if on the 
appe!Ja<~t. tnal anew .m such court ~he judgment be against the appellant in 

whole! or lD .Pa~t, such Judgment shall be rendered against him 
and h1s su1·et1es 1n the undertaking for the appeal. 

TITLE XVITI. 

Of Qualifications of 8u:l"e~. 
SEC. 196. Qualifications of sureties.. 

197. Bail, how to justify. 
198. Allowance when to be indorsed on undertaking. 

a~!~~~;.,e- t k~EC. 196 . . Thdebquahl!ficabtions of sureties, on tbe several under-
ue•. a mgs reqUJre y t 1s c apter, shall be as follows: 

1. Each of them shall be a resident, and householder or free-
holder within the county; ' 

~- Each shall be woTth doub_le the amount stated in the under
takmg, over and above all hts debts and liabilities, exclusive of 
property exempt from execution. 

nail_, how to SEc. 197. For the purpose of justification each of the sureties 
Justrry. shall attend before the justice at the time me~tioned in the notice 

and ~ay ~ exam~ned o~ oath, on the part of the adverse party; 
tou~hmg his s~ffictency, m such manner, as the justice in his dis· 
cre.ti.on may tlnnk .proper. The examination shall be reduced to 
wntmg and subscnbed bey the sureties if rc~ired 

Allowance S 198 If h • . d h , • 
wheu b,. EC. • t e JUStiCe fin t e sureties su cient he shall annex 
~~~~~kiD~~ the examination to the undertaking, indorse his all~wance thereon, 
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and file the sa.me, and the officer shall thereupon be exonerated 
from all liability. 

TITLE XIX. 

Of Orim£nal Proceedings before Justtu of the Peace. 

SEc. 199. Jurisdiction ofj~tice. 
200 Justice when to tssue warrant. 
201: Criroinal cases to be entered in separate docket, and how. 
202. Proceedings on. retur~ of warrant. 
203. Accused may gtve batl • 
204. Coroplaint to be read to accused and he be requtred to plead. 
205. When court lo try issue. . 
206. Proceedings when defendant pleads gUtlty. 
207. W'hen justice to make list of jury ; ~triking of name~ the~efrom. . 
208. Wbon justice to direct person to strtke names from hst; ISSUe of ventre. 
209. Duty of officer to whom venirn is directed. 
210. Deficiencies in jury, how supplied. 
211. New jury, when to be summoned. 
212. Kitber party may challenge for cause. 
213. Oath to be administered by justice to jurors. 
214. Proceedings of jury alrer being sworn. 
215. Verdict how delivered. 
216. Judgment of justice, &c. • • 
217. Discharge of accused, when judgment for ~sts agamst complamant. 
218. When person convicted may appeal to distnct court. 
219. Judgment, bow executed. . .. 
220. Jur(Jrs and witnesses liable for ('Ontempt as tn ctvil case11. 
221. Justice to make certificate of conviction. 
222. Certificate, when and where to be filed. 
223. Certificate and certified copy evidence. 

297 

TITLE 19. 

SEc. 199. Justices of the peace shall have power to hold courts, JurlJdlctioa 

subject to the provisions hereinafter ~~nt.ain~d •. to b~ar, try, ~nd o!Juatlce. 

determine the charge~, ~or ?~cnc~s ansmg wtthm the1r respecttve 
counties, where such JUnsdlCtlOn IS conferred upon them by any 
law of this territory. 

SEC. 200. Upon complaint made to any justice of the pe~ce by Wheu to Is· 

any person, that any s':lch offence bas. been committed withm t~e sue warrant. 

county, he shall examme the comp1amant on oat~, and tb~ ~t-
nesses produced by him, and shall reduce the compl~mt to wn~m~, 
and cause the same to be subscribed by the complamant, and tf 1t 
shall appear that such offence has been committed, such. justice 
shall issue his warrant recitina the substance of the complamt, and 
requiring the sheriff, ~r const~hle, to whom it is directed,. for.thwith 
to arrest the accused, and to bring him before sue~ JUStlce, . or 
some other justice of the same county, to be dealt wtth accordtng 
to law; and in the same warrant may require the officer to sum-
mon such witnesses as shall be named therein to appear and give 
evidence at the trial. 

SEC. 201. Every justice of the peace shall keep a separate docket Oriml.W 

for criminal cases, in which he shall enter the 'l'erritory of Oregon ~~~:;.d. 11011' 
as plaintiff, and. the accused ~s defen~a~t, and he shall make all 
such other entnes as are requtred in ctvll cases. 

SEC. 202. On the return of warrant with the accused, the said Proceedlngsc 

d . h . h" en ·~~urn o justice shall procce . to hear, try, and determme t e cause Wlt 10 warrant. 

one day, unless contmued for cause. 
SEC. 203. From the time of the return of the warrant until the A_ec~~1mat 

time of the trial, the accused may give bail, with one or more gtVe a • 

; . 
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TITLE 19. S?reties, to be appro_ved by _the justice, for h~s appearance, at the 
tune ~xed for ~~e tnal ; or In the event of fa1lure so to do, may be 
?Ommttted to Jail for safe keeping, by order of said justice, or left 
m the custoo/n of the arresting officer. 

:a•~:~ ~ SEc. _204:. ~he cha~g~ made against the accused as stated in the 
accu.e<I, kc. complamt, shall be d!Stmctly read to him and he shall be requi d 

~o plead thereto, which plea the justice ~hall enter in his dock:~ . 
1fthe accused refuse to plead the justice shaH enter the fact with 
the plea of not guilty, in beh~lf of such accused. ' 

!!~~; ~::!~ . SEc. 205. If the plea of the accused be not guilty, and a trial by 
JUry ?e expressly waived_by him, the justice shall proceed to try 
sue~ 1ssue, and to deterrnme the same, according to the evidence 
whwh may be produced against, and in behalf of such accused. 

~e~~nd~~t SEc. 206. If the accused shall plead guilty to such charge the 
gu Y justice shall thereupon convict him of the offence charged' and 

render judgment thereon. • ' 
When jWJt- S 207 A.fi h · · · f · d b fc h · Ice to make EC. . ter t e JOtmng o 1ssue, an e ore t e JUstice shall 

Jury list. proceed to an investigation of the merits of the cause unless the 
~cc~sed shall express~y ~aivc_J;lis right to a trial _by jury, such 
JUStice shall make a hst m wntmg of the names of etghteen inhabi
tants of_ the county, qualified to serve as jurors in the courts of 
record lD thi_s territory, from which list the complainant and ac
cuse~ may strike alternately one name, until each shall have stricken 
out stx names. 

~enJ~~~ ?Ec. 208. In case the c~mp~ainant or accused shall neglect to 
person to stn1fe out such names, the JUStice shall direct some su)table disin-
strlke out t ted d ~ . h b . 
JurorJ. • eres person to o so, 10r e1~ er or oth of the parties so neglect-

Venire. 

Deficiencies 
Injury. 

mg; and upon such names bemg struck out, the justice shall issue 
a venire duected to the sheriff, or any constable of the county 
com~anding him to. summon the six persons, whose names shali 
remam upon such hst, to 8:Ppear before such justice, at the time 
and place to be named thereto, to make a jury for the trial of such 
offence. 

SEc. 209. The officer, to whom such venire shall be delivered 
shall summon such jury personally and shall make a Jist of th~ 
persons summoned, which he shall certify and annex to the venire 
and return the same with the venire, to the justice within the tim~ 
specified. ' 

SEc. 210. If any of the jurors named in such venire shall fail to 
attend in pursuance thereof, o~ if ~here shall be any legal objection 
~ an:r that shall ~ppear, the JUstwe shall supply the deficiency by 
~hrectmg the shenff, or any constable who may be present, and dis
Interested, to summon any of the bystanders or others who may 
be competent, and against whom no cause of challenge shall ap
pear, to act as jurors in the cause. 

New Jury, SEc. 211. If tlie officer, to whom the venire shall have been deli
yered, shall ~ail to return the same, as ~hereby required, or if the 
JUry ~hall fml to agree, and shall be discharged by the justice, a 
new Jury shall be selected and summoned in the same manner and 
the same p~oceedings shall be had, as be~ein prescribed, in re~pect 
~ t~e fi_rst Ju:y, unless the accused shall consent to be tried by the 
Justwe, m whwh case, he shall proceed to the trial of the issue as 
if a jury trial had been waived. ' 
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SEC. 212: In all trials for criminal offeD:ces before a justic~ of ~h_e TlTLE 19. 

peace, either party may challenge any JUror for cause as m ctvll c~~auense. 

caS~~- 213. The justice shall administer the following oath or affir- J uror's oath. 

mation to the jurors: 

You and each of you, do solemnly swear (or affirm) that you will 
well a~d truly try this cause between the Terr_itorJ: of Orego!l and 

, the accused, and a true verdtct gtve accordmg to 
law, and the evidence, unless discharged by the court-So help 
you God. 

SEC. 214:. After the jury shall have been .sworn, they shall sit J ury, how 

together, and hear. the pr?ofs, an~ allegations in the case, which to proceed. 

shall be delivered m pubhc, and m the presence of the accused; 
and after such proof and allega.tions, the jury shall ?e kep~ together 
in some convenient place unt1l they agree on the1r verd1ct, or are 
discharged by the justice; and the sheriff, or a constable shall ?e 
sworn to take charge of the jury, in like manner, as upon trials m 
justices' courts in civil proceedings. 

SEc. 215. When the jurors have agreed upon their verdict, they Yerdict , 21 

shall deliver the same to the justice publicly, who shall enter ·it in ~~~~.~.' 5 

his docket. . . 
SEc. 216. When the accused shaH be tried under the proviSIOns M gment. 

of this chapter, and found guilty, either by_the j~stice or jury, or 
shall be convicted of the charge made agamst htm on a plea of 
guilty, the justice shall rende~ jud~ment thereon, and inflict such 
punishment either by fine or 1mpnsonment, or both, as the nature 
of the case ~ay require; but such imprisonment shall, in no case, 
exceed the limit fixed by law, for the offence charged. 

SEc. 217. Whenever t~e accused, t:ied_ under the !?receding pro- ~~~~!:i~e or 
visions of this chapter,_ mthe~ by the,J ustwe or by a Jury, s~all_ be 
acquitted he shall be 1mmed1ately dtscharged, and tf the JUSttee, 
before whom the trial is bad, shall certify in his docket that the 
complaint was wilful and malicious, and without probable cause, 
he shall enter a judgment against the complainant to pay all the ~~~~b~~~~: 
costs, which shall have accrued upon the trial, and unless he_ enter &c. 

into an undertaking to this territory, with one or m_ore suret1~s, to 
pay such costs in thirty days after the trial, execution shall tssue 
therefor. 

SEC. 218. Whenever the accused, tried under tbe preceding pro- Person con

visions of this chapter, either by the court or the ~ur~, shall be co:n- ~~~~~- mo.y 
victed, he may appeal from the judgment of the JUStiCe _to the dis-
trict court of the county-Provided, the person so conVlc~ed sh~ll, Proviso. 

within ten days after the judgment, enter into an undertakmg, wt~h 
one or more sufficient sureties conditioned to appear before sa1d 
court, and ab_ide the judgment of the court therein; and the justice 
from whose _Judgment an appeal is taken, shall make a return of 
the proceedmgs had _before hi.m, and shall cause the ~arrant 
and return, together Wtth any undertakings, to be filed w1th the 
clerk of the district court, on or before the first day of the term of 
the. district co~ut, next after the appeal is taken ; a~d the com
plamant and w1tnesses, may also be required to enter mto under· 
takings with or without sureties, in the discretion of the justice, to 




