
300 COURTS OF JUSTICES OF THE PEACE. 

TITLE 20. appear at said district court, at the time last aforesaid and ab' d 
tl:le order of the court therein. ' 

1 
e 

t~!gm;:~u. ~EC. 219. I.f the accused be convicted, and sentenced to be Un· 
ted, .to. pnson~d, the JUdgment shall be executed by virtue of a warrant of 

commttment! under the band of the justice, specifying the particu­
lars of such.Judg~ent, and directed to the sheriff or any constable of 
the cou?ty m whlc~ the conviction shall be bad. If such accused 
~e conviCted an~ adJudged to pay a fine and costs, the justice shall 
1ssue a!l ex~cut~o!l to collect the same, which shall be returnable as 
executwns m mv1l cases. 

J~~~:!1Y .~: SEc. 220. In case any person, summoned to appear before any 
lrilnesses ror court held by a justice of the peace pursuant to the provisions of 
default, &c. th'IS h . . ' h ll f: ·r . . c apter, a~ a JUror or witness, s .a a1 to appear, or 1f any 

Witness appeanng, shall refuse to test1fy, he shall be liable to the 
same penalties, and may be proceeded against in the same manner 
as prov~de~ ?Y law in :espect to jurors and witnesses in justices: 
courts m CIVIl proceedmgs. 

~;~~\~~;:,~.or SEc. 221.. W.henever any conviction shall be had before a court, 
held by a JUStice of the peace, the justice, by whom such court 
shall have been held, shall make a certificate of such conviction 
under his hand, in which it sh.al~ be sufficient, briefly to state the 
offence charged, and the conv1ctwn and judgment thereon, and if 
any fine has been collected, the amount thereof. 

JJ~. To be • S~c. 222. Within twenty. days after such conviction, the said 
JUStiCe shall cause such cert111cate to be filed in the office of the 
clerk of the district court of the county in which the conviction 
shall have been bad. 

~~~:~eYI· SEC. 223. Every certificate of conviction made and filed under 
th~ foreg~ing provisions, or a duly certified copy thereof, shall be 
evidence m all courts and places of the facts therein contained. 

TITLE XX. 

Miscellaneou$ Provisions in Or·iminal Cases. 

Sse. 224. Assault, battery, or affray, how punishable. 
225. When indictable. 
226. Justice not having jurisdiction, how to proceed. 
227. Powers of justk'O lor preserving public peace. 
228. Dreacb of recognizance to be certified to district court. 
229. Fines to be paid county treasurer. 
230. Penalty for neglecting to pay over monPy collected for fine11. 
231. County when to pay costs. 
232. Justice may require complainant to pay costs. 

Assault, &e . , SEC. 224. No assault, battery, or affray, shall be indictable but 
holf pun!Jb. 11 h ffi J b d d . 1 
ed. a sue o ences s 1.all e prosec.ute . an determmed in a summary 

Il?anner by complamt before a JUStice of the peace, and on convic­
tiOn thereof, the offender may be punished by fine not less than 
five nor more than one hundred dollars accordinu to tbtl nature 
of the offence. ' 0 

;:~i~.'.n ~~: SEc .. 2~5. The last section shall not extend to the trial of any 
dlct~blc. case ot rtot, ~r unl~wful assembly, nor to any assault with intent 

to murder, ~111, mmm, .ro~, or commit a rape, but such offences 
shall be pumshable by mdtctment in the district court. 

Justice, holf S 226 If. . h 
to proceed EC. . , m t e progress of any trial before a justice of the 
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peace under the provisions of this chapter, it shall appear that the Tl'l'LE 20. 

accus~d ought to be put upon his trial f?r a!l offence,. not c~gniz· ~o~ havtog 

able before a justice of the peace, such JUStice shall JmmedH\tely JUrbdielloo. 

stop all further proceedings before him, and proceed as in other 
criminal cases exclusively cognizable before the district court. 

SEc. 227. Justices of the peace shall have power to cause all Powers or 

h t . f h bl' b justice to laws, made for t. e preserva 10n o t e pu 10 peace to e kept, preserve 

and in the executiOn of that power, may cause persons to be ap- publlcpeace. 

prehended, and require them to give security to keep the peace, 
m the manner provided by law. And any justice may summon 
to his assistance all persons present, whose duty it shall be to aid 
him in preserving the peace, and in arresting and securing the of-
fenders, aud any person, who shall when summoned to aid in ar-
resting and securing an offender, refuse to give his assistance shall 
pay a fine, not more than twenty, nor less than five dollars, for the 
use of t.he county. 

SEC. 228. In case of the breach of any recognizance, or under· Breacb.ofn· 

taking, entered into in a criminal case betore a justice of the peace, cogoizanec. 

the same shall be certified by the justice, and returned to the dis-
trict court to be proc('J}ded in according to law. . 

SEc. 229. All fines, imposed by virtue of the provisions of this Fine~ to be 

cba~ter, or any part thereof, C?ll~cted .bY any justice of the peace, r::~.u~~~ty 
sher1ff, or constable, shall w1thm th1rty days after the receipt 
thereof, be paid over to the county treasurer, to be distributed ac· 
cording to law. 

SEc. 230. If any officer who shall have received any such fine, Pee<Ltly ror 

or any part thereof, shall neglect to pay the same, pursuant to the neglecting. 

foregoing provision, it shall be the duty of the prosecuting attorney 
immediately to commence an action therefor, and to prosecute the 
same diligently to effect. 

SEC. 231. If any person accused shall, upon trial before a justice County when 

of the peace, be acqu itted, and the eomplamant be not adjudged to to pay coats, 

pay costs, as provided in section two hundred and seventeen, the 
7ost.<> of prosecution on such a case shall be paid by the county; and 
m all cases when the person accused, shall be convicted, but if the 
costs of prosecution cannot be collected from him, such costs shall 
be paid by the county. 

~EC. 232. 'I'he justice may, if he deem proper, require any com- Justice may 

plamant to give security for costs as in civil cases and if be refuse relqwi 're com. 
h 

. . 1 1 p a naot to 
t e JUStiCe may dismiss the complaint. pay cos ts. 

FORMS IN CIVIL ACTIONS, IN JUSTICES' COURTS. 

The foll.owi!l~· or 7quivalent forms may be used by justices of 
th~ peace m c1vil act10ns, and proeeedings under this chapter; to 
Wlt: 

FORM OF .A SU~!MONS. 

Territory of Oregon, } ss • 
0o'U11ty of . 

To the sheriff, or any constable of said county : · 
In the name ofthe United States you are hereby commanded Formotewn. 

to summon C. D., if he be found in you: county, to be and appear be- mons. 
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~ fore the undersigned · f . 
on the day of a JUS tee of the peace, m and for said county 
noon, at his office in to ' 18 ' at .o'cloc~ i_n the I 

and have you then and the:e th_ans~er to A. B., m a ctvd action 
G . d IS Wrtt 1 

1 ven un er my hand this . d f 
ay o '18 . 

J. P., Justice of tlte Peace, 

FORM OF .A W .ARRANT, 

Territory of Oregon } 
County of ' ss: 

To th!e sheriff or any constable of said county. 
lb. Otwar· n the name of the United Stat ' b b 
rant. to take the body of C D 'f h b fces, you ~r~ ere y commanded 

b . . · ., I e e ound wtthm your t 
rmg htm forthwith before the undersigned one of th c~un 1• and 

thefieace, in and for said county at ht's offi ' . e JUStices of 
A . . 'I . ' ce m to an • ., m a ctvt act10n · and you are her b ' swer 
due notice thereof to the said plaintiff. h. e y c~mmanded to give 
have J:OU then and there this writ. ' Js agen or attorney; and 

Gtven under my hand this day of 
'18 . 

J. P., Justt"ce of the Peace, 

FORM OF SUBP<EN.A. 

Territory of Oregon } 
County of ' ss : 

To the sheriff, or any constable of said count . 
11>. Otsub· In the name of the United St t y ' 
P<Ena. to appear before the undersiuned a es, you. ar~ hereby required 

in and for the said county o~ th~ one ofdthe Jrt-tces of the peace, 
at o'clock in the ' noon at his aoyffio . ' 18 ' 
give ev'd · · ' ce m to 

1 ~nc~ m a certam cause, then and there to be t . d b ' 
A. B., plamttff, and c D defend t h ne etween 
(or defen?ant as the ca.se ~ay be). an ' on t e part of the plaintiff 

Gtven under my hand, this day of 
t 18 . 

J. P., Justice of the Peace, 

FORM OF A VENIRE FOR .A JURY, 

Tem.'tory of Oregon } 
County of ' ss: 

To the sheriff, or any constable of said county . 
~~.or ve- In the name of the United States · h 

manded to summon six good and lawful me~ you are ereby com· 
~nd appear before the undersigned one of th:~ y~~r coufnthy, to be, 
m, and for said county on the ' d f JUS tees o t e peace 
' I k · h ' ay 0 18 at oc oc 'm t e noon of said day t h' ffi '· ' 

to make a jury for tb t . I f . . ' a ts o ce m 1 

tiff. and C D defend:nta d ha ctvtl action, between A. D., plain· 
' Gi~en.'under m h' and tha.ve you then and there this writ. 

Y an ' IS day of , 18 • 
J. P., Just~"ce of the Peace. 
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FORM OF EXECUTION. 'J'ITLE 20. 

Territory of Oregon, } ss : 
County of 

To the sheriff, or any constabl~ of said county ; 
Whereas judgment agamst C. D., _for the sum of dol· :~~n~rue-

lars and for dollars, costs of su1t, was recovered on the 
' day of . , 18 , be[ore the undersigne~, one of the 

justices of the peace, m and for satd county, at the smt of A. B.: 
These are therefore in the name of the United States, to command 
you to levy on the goods and chattels of the said C. D., (excepting 
such as the Jaw exempts,) and make sale thereof according to law, 
to the amount of the said sum, and the costs upon this writ, and 
the same return to me within thirty days, to be rendered to the 
said A. B., for his debt, interest and costs. 

Given under my hand, this day of , 18 . 
J. P., Justice of the Peace. 

FORM OF EXECUTION AGAINST THE BODY. 

Terr£tory of Oregon, } ss . 
County of · 

To the sheriff, or any constable of said county: 
Whereas judgment against C. D., for the sum of Ib Aga;n•~ 

dollars, and for dollars, costs of suit, was recovered on th~ bod7. 

the day of , 18 1 before the undersigned, one 
of the justices of the peace, in and for said county, at the suit of 
A. B., and nn execution against his property, returned unsatisfied: 
These are therefore in the name of the United States to command 
you, to take the body of the said C. D., and him convey and de· 
liver to the keeper of the jail of the said county, who is hereby 
commanded to receive and keep the said C. D. in safe custody in 
prison, until the aforesaid sum, and all legal expenses, be paid, 
and satisfied, or until he be discharged therefrom by due course of 
law, and of this writ make due return within thirty days. 

Given under my hand, this day of , 18 . 
J. P.1 Justice of the Peace. 

FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY, AFTER 
EXPIRATION OF STAY OF EXECUTION. 

Territory of Oregon, } 
County of ss: 

To the sheriff, .or any constable of said county: 
Whereas JUdgment against c.· D., for the sum of lb. Ot ex .. 

dollars, and for dollars costs of suit was recovered on cutlon • 

h d f I • aplost pnn· 
t e ay o , 18 , before the understgoed, one ••val and 
of the justices of the peace, at the suit of A. B.; and whereas on aure17' "'~· 
the day of , 18 

1 
E. F. became surety to pay 

the said judgment and costs in month from the date of 
theju?gment aforesaid, agreeably to law, in the payment ofwhich 
the sa1d C. D. and E. F. have failed. These are therefore in the 
name, &c., (as in the common form). 
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TITLE tO. 

FORM OF ORDER IN REPLEVIN. 

County of ss: 
Territory of Oregon, } 

To the sheriff, or any constable of said county : 
:~;n;, ~~P~~= In the name of the United States, you are hereby com. 
Tin. mand~d _to take th_e personal property, mentioned and described in 

the ~VI.tbm affidavit, and deliver the same to the plaintiff, upon 
rece1nng a pro_per undertaking, unless before such delivery the 
defendant_ en_ter _mto a sufficient undertaking for the delivery thereof 
to the platntJ.ff, 1f delivery be adjudged. 

GIVen under my hand, this day of , 18 . 

J. P., Just£ce of the Peace. 

FORM OF .A. WRIT OF ATrACHlliENT. 

Territory of Oregon, } . 
Chunty of ss · 

To the sheriff, or any constable of said county : 
~- ~~~~ In the name of the United States, you are commanded to 
ment. atta~h and safely keep t~e goods and chattels, moneys, effects, and 

credits of C. D., (ex?eptmg such as the Jaw exempts,) or so much 
thereof as sha_ll _sat1sfy the sum of dollars with interest, 
and costs ?f smt, m whosesoever hands or possession the same may 
be found m your county, a~d so provide tbat the goods and chat­
tels so attach~d may be subJ~t to _further proceedings thereon, as 
the law requtres; and of th1s wnt make legal service and due 
return. ' 

Given under my hand, this day of , 18 . 

J. P., Justice of the Peace. 

FORM OF SID!lliONS IN FORCIBLE EN'l'RY .AND DETAINER. 

Territory of Oregon, ~ . 
County of ( ss · 

To the sheriff, or constable of said connty : 
Ib. or sum- Whereas A. B., of hath exhibited unto the under-
mona in for- • d f h . . f h . 
clble entry SJgne 1 One 0 t e CUSt!Ces 0 t e peace, lD and for said COUnty a 
otnd detainer l · t · D ~ fi · bl 1 

comp ~In aga~~st . ., ~or a orc1 e entry and detainer of the 
followmg premises; to w1t, ; therefore in the name 
of the Umted States, you are hereby commanded to summon the 
said _C. D., if he be found in your county, to appear before the un· 
?erstgned on the day of 18 at o'clock 
m the noon, at his office in ' the~ and there to make 
answer to and defend against the complaint aforesaid; and you are 
also h~reby commanded_to se.rve a copy of the said complaint, on 
the sa1d 0. D., and of thiS wr1t make due return with your doings 
thereon. ' 

Given under my hand, this d f 18 ay o , . 

J. P., Justice of the Peace. 

COURTS OF JUSTICES OF TIIE PEACE. 

FORM OF WRIT OF RESTITUTIO~ IN FORCIBLE ENTRY ~D 
DETAfNER. 

Territory of Oregon1 } ss: 
County of 

305 

TITLE 20. 

To the sheriff, or any constable of said county. 
Whereas A. n. did make complaint in writing to the under· Form or writ 

signed, a justice of the peace in and for_said county, _against C. D., ~fon, ~"c'.tiln· 
of the said county, that he had been guilty of a forctble entry and 
detainer, of a certain tract of land (or other possessions) of the !!aid 
A. B. and whereas a jury was empannellcd and sworn to inquire 
of said complaint, and did return their verdict, that the said C. D. 
was guilty of a forcible entry and detainer of the following de-
scribed tract of land; to wit (here describe the premises, of which 
the defendant is found guilty of forcibly entering and detaining); 
and whereas judgment was entered thereon by said justice, and 
that the said A. D. should have restitution of the premises; there-
fore, in the name of the United States, you are hereby commanued 
to cause the said C. D. to be forthwith r emoved from the premises 
afore&'\id, and that the said A. B. have peaceable restitution of the 
same, and also that you levy of tho goods and chattels of C. D. 
found in your county, the sum of dollars being the 
amount of costs, on the trial afore...c:aid, together with 
dollars for this writ and also your own fees, and make return of 
this writ within thirty days next after the date hereof. 

Given under my hand, this day of , 18 . 
J. P., Jusa:ce of the Peace. 

FOR~ OF UNDERTAKING FOR Al."i ARREST. 

Whereas an application has been made by A. B., plaintiff, lb. orunder-

to J. P., one of the justices of the peace in and for county, !~~~~for au. 
for a warrant to arrest C. D., defendant, founded upon an affidavit 
of the said plaintiff, setting forth that, &c. (here st.'\te the cause for 
the arrest): Now therefore, we, A. B., plaintiff, and E. F., acknow-
ledge ourselves bound to C. D. in the sum of dollars, to 
pay all costs that may be awarded to the said defendant, and all 
?amages which he may sustain by reason of the arrest, not exceed-
mg the sum of dollars. 

Dated this day of I 18 . 

FORM OF UNDERTAKING IN REPLEVI~. 

A.B. 
E. F. 

Whereas, A. B., plaintiff, bas commenced an action before J. lb. or un-

P., one oftbcjustices of the peace in and for county, against ~:;1:~;:~ 1~ 
C. D:, dcfcmlant, fo1: the _recovery of certain personal property, 
mentwnecl and descrtbed m the affidavit of the plaintiff· to wit 
(here set forth the property claimed): Now, therefore, w~, A. B., 
plaintifl~ E. F. and G. H., acknowledge ourselves bound unto C. 
D. in the sum of dollars, for the prosecution of the action, 

20 
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for the return of the property to the defendant, if return thereof 
be adjudged, and for the payment to him of such sum as may for 
any cause be recovered against the plaintift: 

Dated the day of , 18 A. B. 

FORM OF UNDERTAKING IN ATTACIIMENT. 

E. F. 
G. H. 

!:~k~~gu~~ Whereas, an applic.ation has been made by .A. B., plaintift: to 
attachment. J. P._, one of the justices of the peace, in and for count_y, for 

a wnt of attachment, against the personal property of C. D., defen­
d_ant (a foreign corporation, a non-resident, or because he has as­
SJgned, secreted, &c.): Now, therefore, we, A.. B., plaintiff, and .E. 
F., acknowledge ourselves bound to C. D. in the sum of 
dollars, that if the defendant recover judgment in this action the 
plaintiff will pay all costs that may be awarded to the oefendant 
and all damages which he may sustain by reason of the said attach~ 
ment, not exceeding the sum of dollars. 

Dated the day of , 18 . 
A. B. 
E. F. 

FORM OF UNDERTAKING TO DISCliA.RGE ATTACIIMENT. 

~;.,.i; d!~: ~e~eas, a writ of at~cbment bas been issued by J. P., one 
tachmeot. of the JUStJces of the peace, m and for county, against the 

:personal property of C. D., defendant, in an action in which A. B. 
lS plaintiff: Now, therefore, we, C. D., defendant, E. F. and G. II., 
acknowledge ourselves bound unto J. K., constable, in the sum of 

. dollars, (double the value of th~ property,) engaging to 
re-dehver the property attached; to wit (here set forth a list of arti­
cles attached) : or pay the value thereof to the sberift' or constable 
to whom execution upon a judgment obtained by the plaintiff. i~ 
the aforesaid action, may be issued. ' 

Dated this day of , 18 . 
C. D. 
E. F. 
G. H. 

FORM OF UNTIERTAKING TO L'IDEMNIFY CONSTABLE, ON CLAIM OF 
PROPERTY BY A THIRD PERSON. 

lb. To in· Whereas L. M. claims to be the owner of, and have the right 
~[:I,~: eo:~ to the possession of certain personal property; to wit (here describe 
~a;1~ 0~r~ it): which bas been taken by J. K., constable in county, 
llblrd per10o. upon an execution issued by J .. P., justice of tbe peace, in and for 

t~e cou?ty of upon a JUdgment obtained by A. B., plain­
tiff, agamst C. D., defendant: Now therefore, we, A. B., plaintiff, 
E. F. and G. H., acknowledge ourselves bound unto the said J. K., 
constable, in the sum of dollars to indemnify the said 
,J, K. against such claim. ' 

A.B. 
E. F. 
G. H. 
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FORMS OF PROCEEDINGS IN CRIMINAL CASES. 

IJ.'he following or equivalen~ forms may ?e used by justices of 
the peace, in criminal proceedmgs under this chapter : 

FOR~f OF WARRANT. 

'lerrz~ory of Oregon, } ss: 
Oounty of 

307 

To the sheriff or any constable of said county: 
'Whereas' .A. D. bas this day complained in writing, under Formofwar· 

oath, to the undersigned, one of the justices of the peace in and for rant. 

said county, that on the day of , 18 1 at 
in said county (here insert the substance of the complamt, 

whatever it may be): Therefore, in the name of the United States, 
you are commanded forthwith to. apprehen~ the said C. D., and 
brinu him before me to be dealt w1th accordtng to law. 

0
Given under my hand, this day of , 18 • 

J.P., Justice oftk Peace. 

FORM OF AN EXECUTION. 

T errilmy of Oregon. } ss . 
Oounly of · 

To the sheriff, or any co~stable of said county: . . 
Whereas at a justice's court held at my office m smd county, lb. Exe<:tl· 

for the trial of C. D., for the offence hereinafter stated, the said C. uon. 

D. was convicted of having on the day of , 18 1 

in said county committed, (here state the offence,) and upon co!l· 
vicLion the said court did adjudge and determine that the smd 
C. D. should pay a fine of . dollars, and doll~rs 
costs· and whereas the sa1d fine and costs have not been paid: 
IJ.'hcs~ are therefore in the name of the United States to command 
you to levy on the goods and chattels, &c., (as in execution in civil 
cases.) 

FORM OF CERTIFICATE OF CONVICTION. 

Territory of Oregon, l . 
Oounty of l ss · 

At a justice's court held at my office in said county, before lb. eerufl .. 
f h . . . d t- "d t t- th cate or con· 

m~, one o t e ~ust10es of the peace, m an 10r sal co~n y, 10r e victlou. 

trtal of C. D., for the offence hereinafter stated, the smd C. D. was 
convicted of having, on the day of , 18 , at 

, in. ~id county of , (here insert the ~ffence,) 
and u:pon conv1ct10n the said court did adjuge and determme that 
the satd C. D. should pay a fine of dollars, (or be im· 
prisoned as the case may be,) and the. said fine has been paid to 
me. 

Given under my band, this day of , 18 . 
J. P., Justice of the Peace. 



308 COURTS OF JUSTICES OF THE PEAO"E. 

TlTLl: 20. 
FORM OF COMMITMENT UPON SENTENCE, 

Territo1-y of Oregon, } . 
County of sa. 

To any constable, and the keeper of the common jail of snid 
county: 

Form or com· \uh t · . 7 
mltment on •v. ereas a a JUstices court, held at my office in said county 
aentence. for the tnal ~f C. D., for the offence hereinafter stated, the said c: 

p., '~as conv1cted of having, on the day of , 18 , 
1~ ~1d count.};' committed, (here state the offence,) and upon con­
VlCtJOn the smd court did adjudge and determine that the said C. 
D. should be imprisoned in the common county jail of said connty 
for days : Therefore, you the said constablf\ are commanded' 
in the name of the United States, forthwith to convey and delive; 
the said C. D. to the said keeper; and you the said keeper are 
hereb.y C?~mande~ to receive the said C. D. into your custody in 
the said Jail, and him there safely keep until the expiration of ~aid 

days, or until he shall thence be discharged, by due 
course of law. 

Given under my hand, this day of , 18 • 
J.P., Jm tice of the Peace. 

FOR:\! OF W .ARRA.Nr TO KEEP TirE PEACE. 

Territory of Oregon, } ss. 
County of · 

lb. or war- To the sheriff, or any constable of said county : 
rant to keep Whereas, .A. B. has this day complained in writing, and under 
tbe peace. oath to the undersigned, one of the justices of the peace, in and for 

said county, that he bas just cause to fear, and does fear that C. D. 
late of said county, will (here state the threatened injury, or vio­
lence as sworn to): Therefore, in the name of the U nhed States, 
you a:e commanded to apprehend the said C. D., and bring him 
forthwith before me, to show cause why he should not give surety 
to keep the peace, and be of good behavior towards all the people 
of this territory, and the said .A. B. especiallv, and further to be 
dealt with according to law. • · 

Given under my hand, this day of , 18 . 
J.P., JU$tice of the Peace. 

FOR?.! OF COMMITMENT TO .ANSWER IN THE DISTRICT COt;BT. 

Territo1·y of Oregon,} • 
County of ss · 

To any constable, and to the keeper of the common jail of said 
lb. Commit- county: 
mcot to ao- Wb 
swer in dis· ereas, on the day of 18 .A. B. made com-
triot court. plai~t in writing, and .on oath, befo:c the 

7

under~igned, one of ~he 
JUSt~ces of the peace, m and for sa1d county, charging C. D: w1th 
havmg on the day of 18 committed the en me of 
larceny, (or other crime, as the cas~ may be,) and the said C. D. 
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having been brought before and e~amined by l!le, a.nd it being suf­
ficiently proved to me, that the satd C. p. has m satd ?Ounty, com­
mitted the crime of larceny (or other en me) by steahng one bay 
horse, of the value of . dollars, of~be g~ods and .chat~ls of t~e 
said .A. B.; and be, the smd C. D. havmg falled t.o gtve ba1l for hts 
appearance to answer at the next term of the district court, in the 
sum of dollars, as required by me: Therefore, in the name of 
the United States, you., the said constable, are commanded forth­
with to conve.r and deliver the said C. D. to the sai~ keeper;. and 
you the said keeper, are hereby commanded to recelVe thelsa1d C. 
b. i'nto your custody, in the said jail, and him there safely keep, 
until he be discharged by due course of law. 

Given under my hand this day of , 18 . 
J.P., Justice of tl~-e Peace. 

FOR){ OF COlBflTMENT WJIEN JUSTICE ON THE TRIAL SHALL 

FIND THAT HE HAS NOT JURISDICTIO~ OF THE CASE. 

Territory of Oregon, l 
88 

• 

County of f · 
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TI'rLE 20. 

To a.uy constable, and to the keeper of the common jail of said ~~:eo:rm· 
county : Wbenjuatlce 

Whereas C. D., of &c., has been brought this day before the ~~ic~~~ur 
undersigned one of the justices of the peace, in and for said county, 
char..,.ed on the oath of A. B., with having ou the day of 

0 
, 18 , in said county, committed. the offence of (here 

state the offence charged in the warrant) and tn the progress of the 
trial of said charge, it appearing to the said justice, that the said 
C. D. has been guilty of the offence of (here state the new offence 
found on the tnal, committed at the time and place aforesaid, of 
which offence the justice has not final jurisdiction); and whereas 
the said C. D. has failed to give bail in the sum of . . dollars, 
for his appearance to answer at the next term of the dtstnct court, 

. as required by me: Therefore, in the n::tme of the United States, 
&c. (as in. the last form). 

FORl£ OF SEARCII W ARR.A.NT. 

Territory of Oregon, } . 
County of 88 • 

To the sher~ or any constable of said county: . 
Wh~reas .A. B. has this day made compl~1nt on oath, ~o lb. Form or 

the undersigned, one of the justices of the peace 1U and for Said search war· 

county, that the following goods and chattels j. to_wit, (here describe rant. 

them,) tile property of the said .A. n. have, w1thm days 
past, (or were on the day of , ) by some per-
son, or persons unknown, been stolen taken and carried away out 
of the possession of said A. B. in th~ connty aforesaid ; and also 
that the said A. B. veri\y believes that the said goods or a part 
thereof are concealed in or about the house of C. D. in said county 
(describing the premises to be searched): Therefore in the name of 
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OllAl'TEilJ. the Unite~ States, you are co~manded that with the necessary and 
pr.oper assistance, you enter 1nto the said bouse (describe the pre­
mlses to be searched) and then diligently search for the said goods 
and chat~ls, and if the same or any part thereof be found on such 
search, .brwg the same, as also the said C. D., forthwith before me 
to be dt~posed of according to law. 

G1ven under my hand, this day of , 18 
J. P., Justice of tl!e Peace. 

FORM OF RECOGNIZANCE TO .APPEAR AT DISTRICT COURT. 

!':;:;!.!e- Be it remen:ber_ed that on the . day of , 
to nppeer et 18 , before me a JUStJCe of the peace m and for said county per­
~~~[.ct sonally camc.C. D. and E. F., and acknowledge themselves e~ch to 

owe the Terntory of Oregon dollars. The condition of 
this recognizance is such that if the said C. D. shall personally a}r 
pear at the district court of said county, on the first day of the 
next term thereof, ~ben a_nd there to answer a charge of, (here 
~arne the offen?e w1tb whiCh the party is charged,) and abide the 
JUdgme?t of sat~ court, and not depart without :leave of the same; 
then thlS recogmzance shall be void; otherwise in full force. 

of 
Taken and acknowledged before me, this 

7 18 

C. D. 
E. F. 

day 

J. P., Justice of the Peace. 

SEa. 293. This act shall take effect and be in force from and 
after the first day of May next. 

Passed January 12tlt, 1854. 

.AN ACT TO EST.AilLISJI A PROBATE COURT .AND DEFINE ITS DUTIES 
AND POWERS. 

CHAPTER I. 

PROBATE COURT. 

Szo. l. Election or judge of probate, his term of office. 
2. Title of probate rourt; its jurisdiction. 
3. Election of probate judges how conducted. 
4. Judge when to take oath of office; form or oath bond and action thereon. 
5. Certain officers not eligible. ' 
6. Power of judge of probate. 
'1. Extent of jurisdiction. 
8. ll!ay grant administration on estate of prisoners for life. 
9. Power of judge ~cite witnesses, trustees, &c. 

10. Jurisdiction over estates of persons under guardiallship, &c 
11. Issue of process by judge of probate· seal of oilice · 
12. Sllerift's, &c., ~ execute process. ' · 
13. Court of prl)bate a court of record. 
14. Judge of probate may punish for contempt. 
16. Court ofpro~ate when aud where to btr held. 
16. Case~ ~vhen .JUd?e of probate shall not act as judge. 
17. Adanuil!tratlon l.ll sach case granted bJ another judge of probate. 

l 

.. 
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SEc. 18. Judge of probate when not to act, or practice as attorney, &c. OIIAPTER 1. 
19. Certain affidavits to be ~ken only by JUdge o~pr~bate. 
20. Appeal from decision of JUdge of vrobate, to d1str1ct court. 
21. Bond of appellant ; where to be filed,, . 
22. Judge may grant nn appeal with or Without bond, when an msane person or 

minor is a parLy. . . 
23 .Appeal when and where rogmzable; proceedmgs on appeal. u: 'l'ranscript of procoedings to be sent to appellate court. 
25. Stay of proccodings alter appeal allowed. 
26. A ppollate court may affirm or reverse decree. 
27. Triul of fnots on appeal. 
28 Cost.s in probate court. 
29: When judge of probate may issue commission to justice to administer oath. 
30. Probate of will, &c., not to be granted alter twenty years. 
3 1. Act when to take olfect. 

SEC. 1. Be ~·t enacted by the Legi3lative .Assembly of the Territory of 
Oregon, That there shall be elected by the qualified electors, in Election oe 
each of the organized counties of this territory, at the. gen~ral elec· judge. 

tion one judge of probate, who shall have the quahficat10n of a 
vo~r. The person duly elected and qualified, shall bold his office 
for three years, unless sooner removed fo.r mal-conduc~ in office, 
and until his successor be elected and qualified. 

SEc. 2. The court established by this act, in each of the counties Title or 

of this territory, shall be styled "The Probate Court ?f the county ~~u~~!uris· 
of 11 with such jurisdiction as may be prescnbed to such ' . courts by the laws of the tern tory. 

SEc. 3 . .A.ll elections for judges of probate shall be conducted Election how 

d d 'b d b h 1 t' 1 ] condocted. an returns rna e, as prescn e y t e act regu a mg genera e ec-
tions in this territory; and the clerk of the board of county com­
missioners shall issue a. certificate of election to the person duly 
elected under the provisions of this act. 

SEc. 4. Every person elected a judge of probate in this territory, O&th or 

shall, within fifteen days after receiving his certificate, take and judge. 

subscribe the following oath: 

I, E. B., do solemnly swear (or affirm, as the case may be,) that 
I will support the Constitution of the United States, and the laws 
of this territory; that I will administer justice without respect to 
persons; and faithfully and impartially discharge and ~rform all 
duties incumbent upon me as a judge of probate, accordmg to the 
best of my abilities. 

Signed, E. B. 
Territory of Oregon county of ss : 
Subscribed and sV:orn to before me, this, day of---, 

18-. G. D., 
Olerlc of the board of county commissumers, in and for said county. 

Said oath shall be indorsed on the certificate of election, and Judge'!bond 

filed, together with the certificate, in the office of the clerk of the 
board of county commissioners for the proper county; and every 
person elected ~ judge of probate shall, at the time of filing his 
oath of office w1th the clerk enter into bonds with the board of 
co.mmlSSlO~m:s for said coudty, with good security, to be by the 
sa1d commissioners approved, in the sum of five hundred dollars, 
conditioned that he will deliver over to his successor all files, papers 
and books belongi~g to the probate office; that he will keep in 
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CRAPTERl. good ord?r the records of his court, with faithful and correct alpha­
?cts an~ mdexes to. the same, and perform all other duties belon • 
lDg to h1s office ; sa1d bond shall be filed in the office of the clc& 
of the board of county c_o~missioners. And any person agg1·ieved 
?Y a brea?h ?f the cond1t10ns thereof, may, by suit upon the bond 
m _the d1s~nct court for the proper county, have judgment 
agamst the J ~dge of p;robate and his sec\1rities, for such sum as he 
~ay show hunself entltled to, with costs and interest at the di.scre-
tJOn of the court. ' 

Certain offi. SEC 5 N h 'if. cers not eli· : .' 0 S Crl 1 COrOner, Clerk Of the district COUrt, COUnty 
gibfc. comr~n?swner, or clerk of the board of county commissioners shall 

be ehg1ble to the office ofjudge of probate. 
r~~:~ or SEc. 6. The judge of probate for each county shall have and. 

po~sess the following powers: <;>riginal jurisdictio~ in all cases re-
. latmg to the probate of last w1l~s. and _testaments, the granting of 

i\fa~;,~cs11:; letters testame~t~y and ~f aUfi?IDJstratwn, and revocation of the 
same, tb~ appomting or d1splacmg guardians over orphan minors 
spendthrifts, and persons of unsound minds and the bi.nding 
orphan minoz:s as apprentices: the settlement a

1

nd al1owance of all 
accou~ts agamst e_st<:~tes, and of executors, administrators and 
~uard1ans; _the b~armg and .determining all disputes and controver­
sies re.spect~ng Wills; the _nght to executorship, administmtion or 
guard1ansh1p, and respectmg duties and accounts of executors ad­
ministrators or.guardians; the bearing and determining all disputes 
and co~t~overs1es ?etween master and apprentice; the hearing and 
determmmg an ~\1:ts and other proceedings instituted against exe­
cut?rs and adm~mstrators upon any demand against the estate of 
tb<m testator or mtestate. 

J~~~~uon~t S~c. 7. His jurisdiction sb~ll extend .over the estates _of all per­
sons deceased, who, at the ttme of theu decease were mhabitants 
of, or r~sidents in, the same county, and all who shall die without 
the terntory,1eaving any estate within sai.d county or whose estate 
may afterwards be found in said county. ' 

~~~~n~~tr:,;. SEC. 8. H e may, ~l?on t~e application of the party or parties in­
tAte of prf- terested, grant adm1mstratwn on the estate of any person who by 
sonera for d f ] . h 11 b d . . ' 
lite. . ue ?ourse o :;w, ~ a e un er sentence of 1mpnsonment for 

life, m the pemten~1ary, whether by comm\1tation of a previous 
sentence, or otherw1se. 

Power to cite SEC. 9. He shall have authority to cause to come before him by witnesses, . . ]} d 
trustee•, &:c. CJtatwn, a an ~very p~rson or per~ons whom he may deem it 

necessary to ex.amme as witnesses, or who as executors administra­
tors; guardians or otherwise, shall be intrusted with, o; in any way 
accountable for any lands, tenements, goods or chattels belonging 
to any minor, orphan, or person of un~ound mind, or the estate of 
any deceased person ; and may examme on oath or affirmation 
such pet~on or persons, touching any such estate or gunrdianship: 
before hm1 ; and any such person summoned to appear before him, 
who ~hall refuse .so to appea:, or when present shall refuse to be 
exarnmed as a Witness, touchmg such estate or guardianship shall 
be liable to be punished as for contempt. ' 

Jurisdiction. SEC. 10. He shall have jurisdiction in all matters relating to the 
estates of such persons as. ar~ ~nd.er guardianship, and the settle­
ment of the same; and h1s JUrtSdiction shall extend to whatever 
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else may by law rightfully C?m.e unde~ hi_s C?g~izance; and when CR~PTEn l. 
a case shall originally be ~v1thm the JUrls~lCtfon of the proba!e 
court of two or more counties, the court which shall first take c.oP-
nizance thereof, by the com~encement of proceedings, shall retam 
the same throughout exclusively: . 

S!!:c 11 He shall have author1ty to Issue whatever process may Issue of pro· 
be ne~ss;ry for the discharge of his official duties, and l1e shall. cess. 
have a seal of office. . . 

SEc. 12. Sheriffs, the1r deput1es, coroners and cons~able~ shall ~~·;~~i :~~-' 
serve and execute all legal warrants and processes, by h1m d1rected cess. 

toiliem. . 
SEC 13 That tbe court established by th1s act, shall he a court Court to be 

of rec~rd, 'and shall keep just and faithful record of it;> proceedings, ~~~~~ or re­
D.nd the judge thereof shall have the care and custooy of ~11 files, 
papers and books belonaing to the same, and record all wills and 
other instruments in writing, required by law to be put on record. 

SEC. 14. Contempt of his authority or office, in any cause on Cootcmp~, 
. . d . l 'k h bow pumsh-bcm·ina before h1m, may be pumshe m 1 e manner, as s\1c eon· ed . 

tempt ~ay be punished in the district court. . . . 
SEc. 15. The judge of probate for each county m th1s ternt~r.Y, ~~rt, ;~~~~ 

shall hold a court at the seat of justice, or usual place of holdmg Lo be bela. 

the district court in such county, on the first Tuesday of every 
rnonth. 

SEc. 16. When any judge _of_probate shall be i~terested as heir, ;i.~~':,j~~!1~ 
legatee, creditor, debtor! or w1thm the de_g~e~ of kmdJ:ed, by means 
of which by law he might by any poss1b1lity be he1r to any part 
of the estate of any person deceased, leaving propert~ to be admin-
istered in his county, such estate shall be settled 10 the probate 
court for the most ancient adjoining county. If his inter~st .co~-
mence at any time after be shall b~ve regul~rly assumed JLmsdJC-
tion of such estate further proceedmgs therem shall be transferred 
to the probate cou~t held in the most ancient adjoining county. . 

SEc. 17. The will of any such deceased person ma:y be tbere t~::'~~~:~r~'d 

Proven or administration granted, as the case may reqmre, and all ~Y another 

d h · lik 'f h d Judge. subsequent proceedings ha t ereon, m e manner as 1 t e e-
ceased had died in that county. 

b 11 h · • · d · d Judge not to SEC . . 1~. No judge of pro ate sha ave~ vo1ce 1n Jll gmg a~ practice, &:c. 
determmmg, nor be attorney or counsellor, m or out of court, 1n 
any civil action whatever, which may depend on or relate to any 
sentence or. decree made by him in his office; nor be attorney .or 
C0\1nsellor many civil action, for or against any executor, adr~nn-
istrator or trustee, under any last will and testament, or guardian, 
as such within his county. . . . 

SEC. 19. AU affidavits req\1ired to be taken m re1at1on to, or m T~klng mand 
. • . b h Jl b tilmg a da-anyWJSe perta1mng to any proceeding in the pro ate court, s a e v•ts. 

administered by the judge of probate and by him recorded or filed 
as the case may be, in his office. ' 

SEC. 20. Any pe_rson aggrieved by any order, a11owance, se~- Appeal. 

tence, decree or d~mal of any judge of probate, or any other act m 
his official capacity, may appeal therefrom to the district court, 
w~th~n and for the same county: Provided, the appeal be taken , 
w1thm twenty days from the date of the proceedings uppealed from. 

SEc. 21. The appellant shall make his bond to the adverse party llond or ap-
. pellaot. 
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CHAPTRRt. for such sum and with such security as the judge shall approve' 
conditioned for the prosecution of his appeal, with effect, at th~ 
next term of the district court for the same county, and in case he 
fail in such prosecution, to pay all costs and damages already ac­
crued, and such costs as may be taxed against him by said district 
court. Said bond shall be filed in the probate office, for the use of 
the adverse party. 

~;~~!\n;b:: SEc. 22. In case of any controversy wherein an insane person, 
mtnor, &:c., .. or other person under guardianship is a party, the probate court 
part,.. may, at its discretion, grant an appeal on the part of the ward, 

without bond being given as aforesaid: Pr01Jided~ that all otherre. 
quirernents in relation to appeltl be complied with. This act shall 
not be so construed as to require any executor or administrator to 
enter into bonds to entitle him to an appeal. 

Appear, SEc. 23. Appeals shall be cognizable at the next term of the dis­
:~~~. ::s~ trict court, which shall be holden after the expiration of twenty­
ruzable. four days, after such appeal shall have been allowed, and the 

appellant shall file the reasons for his appeal with the court ap­
pealed from, and shall serve all parties who have appeared before 
the judge of probate in the case, with a copy of such reasons, under 
the official signature of the probate judge, fifteen days before the 
sitting of the court, to which the appeal is made. 

Transcript, SEc. 24. When an appeal is granted, the judge of the court ap· 
t,_~t~.~~f~'· pealed from shall transmit to the clerk of the district court, under 

his official signature, a transcript of the records and proceedings 
relative to the cause, together with. the original papers relating 
thereto. 

Stn,. or pro- SEC. 25. After an appeal is allowed, the bond filed, and the 
~~~~':":;pent reason served in compliance with this act, all further proceedings in 
allo,..ed. relation to the order, decree, sentence, or denial appealed from, 

shall cease until the determination of the court or courts above. 
Court 'nlaoyr SEc. 26. The court above may reverse or affirm, in whole or in reverse 
n.tllrm de- part, the sentence or proceeding appealed from, and may make 
cree. such decree or order thereon, as the judge of probate should have 

made, and shall remit the case to the court from whence it came, 
for further proceedings. 

T'ria.torra~ts. SEc. 27. If, upon hearing an appeal in the court above, any 
question of fact shall occur that is proper for a jury to try, the 
court may, at its discretion, cause it to be tried upon an issue to be 
formed for that purpose, under the direction of the court. 

Costs. SEC. 28. In all cases that are contested in a probate court, the 
said court ma.y, at its discretion, award costs to either party, to be 
paid by the party in default, and may issue execution for the same, 
in like manner as such executions are issued out of the district 
court. 

tssueorcom- SEc. 29. If any person required to make oath to any instrument 
,;:~~~~ntoa~ in writing, which is to be use~ befor:e a judge of.probate, sball.be 
minister unable to attend by reason of mfirmtty or otherWlse, or shall restde 
oath. without the county where the court of probate is holden, it shall be 

lawful for said judge, by commission issued for the purpose, to 
authorize any disinterested justice of the peace to administer such 
oath, who shall return a certificate thereof to the judge, together 
with the commission, and instruments in writing annexed. • 
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SEc 30 No probate of any last will, nor administration on the cHA.PTER 1. 

estate 'of ~ny person deceased, shal.l be originally granted, after the ~::~~~n~~ 
ex iration of twenty years from hts decea:;;e. after tweuty 

~EC. 31. This act shall take effect and be in force from and after ~~~r':.:hen to 

the first day of May next. take cll'ect. 

Passed December 15th, 1853. 

AN .A.CT RESPECTING EXECUTORS, .ADMINISTRATORS, .A.ND THE DIS­
TRIBUTION OF REAL AND PERSONAL EST.A.TE. 

CHAPTER I. 

EXECUTORS, ADMINIS'l'RATORS, .A.ND TRE DIBTRII!UTION' OF RE.A.L 

AND PERSONAL PROPERTY. 

SEO. 1. Letters tes~aroentary where granted. 
2. Trials, &c., where held. . 
3. Persons incompetent to net as admimst~ators, &c. 
4. Letters of administration to whom and Ill what order granted. 
fi. lb. Wben executors refuse to act. 
6. Co-executors not to act without giving bond. 
~. Executors, &c., bond ; its form, &c. 
8. F.xecutors, &c., to give sc:>parate bonds. . 
9. Proceedings when executor is an absentee or mmor. 

10, Bond of executor appointed with will an~exed. . . 
11. When judge of probate may appoint spec1al adrotn1strator. 
12. Bond of special administrator. 
13. Powers and duties of special administrator. . . . . 
14. Power of special administrator to cease on grantmg letteraofadmm.lst~nti?D· 
15. Special administrator not liable to creditors of deceased; when lumtat10n 

begins to run. . . . . . 
16. Application for letters of admm1strntion; affidavit of applicant. 
1,. Affidavit by administrator ck lwnis wn. 
18. Oath of administrator at the time letters testamentary are granted. 
19. Certain officers not to be sureties in any bo~d required by tbis act. 
20. Duty ofjutlge of probate to take good secur1ty. . . 
21. Judge of probate to record executors, &c., bonds and preserve ongmals. 
22. Duty of judge to record letters test.amon~ry. 
23. Certified copies of such records to be ev1dence. 
24. Form of !otters testamentary to executors. 
25 & 26. Form of letters of administration. 
27. Proceedings when will is found after letters of administration granted. 
28. P roceedings if such will is set aside. 
29. Marriage of executrix: extinguishes ber power. 
30. Judge of probate when and in what cases to revoke letters granted. 
31. Persons interested may apply for relief when sureties are insufficient. 
32. Application by surety for relief against co-surety. . 
33. New bond when to be ordered by judge of probate. 
34. Former sureties not liable for subsequent acts of administrator. 
35. Failure to give such new bood in ten days deemed a re'9'ocation, &c. 
36. When executor, &c., may apply to probate court for leave to resign. 
37. Power of executor to cease from time of resignation. 
38. Survivor to act in case co·executor becomes incompetent. 
39. Proceedings in case aU executors become incompetent. 
40. Liabi!it,Y of administrator, his representative, &c. 
41. .A.~mm1st~ator may .proceed against his predecessor. . 
42. Su11.S ag1unst sureties to be commenced in six years from t1me of revoca-

tion, &c. 
43 . .Administrator, &c.! to account yearly; consequence of neglect. 
44. Settlemant of administrator, after revocation how compelled. 
45. Costs of proceedings to compel settlement. ' 
46. Inventory by administrator of partnership effects. 
47. Co· partnership whon lobo under control of surviving- partner. 
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OllAl'TElt 1. SEO. 48. Bond of surviving partner in such case. 
49. Power of court over surviving partner. ----
110. Consequence of surviving panoer rofusiog to give bond .. 
61. New bond of executor before admini~tering on partnership effect~. 
62. Surviving partner to exhibit partnership effects Lo app1·aiser, and when to 

surrender profit &c., t.o administrator. 
53. Ib. In case or rofurol mny be commit~ed. 
M.J Letters of administration not to be granted non-residents. 

SEc. 1. Be it enacted by the Legislative Ass~bly of the. Tenitr;ry of 
Oregon, That upon the decease of a.ny inhabitant of thts terrttory, 

~uer?. tes- letters testamentary or letters of administt·ation on his estate, shall 
-=n-~ 1 h · h' h h where traut- be granted by the probate court for t e county, 10 w IC t e man-
ed. sion house or place of abode of the d~ceased was situated, at the 

time of his death. If he had no mansiOn house, or place of abode 
in this territory at the time of his death, a~d be possessed. of la~ds 
in this territory, letters may be granted m the county m wh1ch 
such lnnd, or a part thereof lies. If t?e d~cease? had neithe~ man­
sion house, place of abode, nor lands 10 ~h!s ter~1tory at the tunc of 
his death, letters testamentary or of admmtstr~t10n, may be granted 
in the county where he died, or in which the greater part of Lis 
estate may be. If he died out of this territory, having neither man­
sion house, plnce of abode, or lands in_ this territory, such _letters 
may be granted in any county where hts estate or a part of 1t may 
be. 

Trials, .to, SEC. 2 . .All orders, settlements, trials, a.nd other proceedings in-
where had. · b h 11 h b d d · trusted by th1s act, to the pro ate court, s a e a or rna e m 

the county in which letters testamentary or of administration were 
granted. 

Persons In- SEC. 3. No J"udge of probate in his own county, and no person 
compct.enL to d · d h 11 b 
act. under twenty-one years of age, or of unsoun m1n , s a e ex_e-

cutor or administrator; nor shall the executor of an executor, m 
consequence thereof, be executor of the :first testator, pr~:'lVirled that 
this cliapter shall not be so conl':trued as to prevent a w1dow under 
twenty-one years of age from acting as the executrix: or adminis· 
tratrix of the deceased husband's estate. 

Letters or SEC. 4. Letters of administration sha.ll be granted : 
adm.ln.istra- b h h d 
tloo to whom 1. To the widow or next of kin, or ot , as t e ju ge of pro-
f!a~~ia:r~ bate shall think :fit, and if they do not voluntarily either take or 
der. renounce the administration, they shall, if resident, in the county, 

be cited for that purpose by the judge; 
2. If persons so entitled ~ administration aro inc<?mpetent or 

evidently unsuitable fo: the dtschargc ~f the trust, or 1f they neg­
lect without any suffietent c~u~e, fo_r su;ty ?ays after the_ decease 
of the intestate, to take adm1mstrat10n of h1s es~1.te,_ the JUd~e of 
probate may grant letters to one or more of the prmctpal crcd1tors, 
1f there be any competent, and willing to undertake the trust; 

3. If there be no such creditor, the judge of probate shall com­
mit administration to such other person as he shall think fit; Pro· 
vided, however, . . . 

4. That if the deceased were a married woman, adm1m~trat10n 
of her estate shall, in all cases be granted to her husband, 1f com· 
petent and willing to undertake the trust, unless by force of a mar· 
riage se~tlement, or otherwise, she shall have made som~ ~estame_nth· 
ary disposition of her separate estate, or some other provlSlon w hie 
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shaH render it necessary or proper to appoint some other person OFIAI'TER 1. 

to administer her estate. . h 11 
SEC. 5. After the probate of ~ny w1ll! letters testamentary s a ~:tors 

b t d to tlle Persons therem appomted executors. If a part named In 
e gran e . d f b d' l ' fi d th ,.lllroC\tsoto of the ersons thus appolllte re use to net, or e. 1squa 1 e. , _e net. 

letters ~hall be granted to the other _perso~s appomted t~erem_; _1f 
nll such ersons refuse to act or be 1hsq uahfied, letters of admlms-
tration wfth the will annexed, shall be gran~~d to the person to wh~m 
admimstration would have been granted, 1f there bad been no wtll. 

S C 6 When there are two or more persons named co-exceu- co-executor 
E • · b · b · not to act 

tors in any will none shall have aut onty to act as sue , or mter- .,.·ithou~ g;.,. 1 
h · b d lng bund. meddle except those w o gtve on . . 

SEC. 7. Every executor or ad~inistrator, ? efore e~termg tlf?On Bond. 
the execution of his trust, shall g1ve bond, With suffi.CJent suret1es, 
resident in t.his territory in such sum as the judge of probate shall 
order, pa,Yable to the 'l'erritory of Oregon. The form of the bond 
shaH be joint and several, and the penalty shall not bo l~ss than 
twice the value of the estate; which value shall be ascertamed_ by 
the probate J'udo-e by examination on oath of the party applymg, 0 

' · k · 'I'h a and of any other persons be may thm • proper to ~x~mme. e ~:::,~t','Ton~n2 bond shall be cumlitioned that the executor or admm1strator shaJJ Hill 2116; 2 

d . f b' d" t 1 W Barb. Ch. faithfully execute t e ut.J.es o ts trust, accor mg .o a · 4Zi; r> narb. 
SEc. 8. When two or more persons shall be appo10ted executors t~~cutors to 

Or administrators the })rObateJ'adge shall take aseparntc bond from give sepn-
1 rate bonds. each of them. . 

SEC 9 If tho executor be a minor or absent from the terrttory, When exe­
. • ! b ed cu1or Is a letters of administration, with the Will annexed, sbaJI e grant minor or ab-

during the til1le of such minority or nbsence, to some other perso~, sentee. 
unless there be another executor who shall accept the trust, m 
which case the estate shall be administered by such other ?xecutor, 
until the disqualification shall be removed, when sue~ mmor .b~v-
ing anived at full age, or such_ a?sentee shall be admttt~d as JOmt 
executor with the former, on gtvJng bond as before requued. 

SEc. 10. Every person who shall be _appointed administ_rator, ~.:'t~ror ;~: 
with the will annexed shall before entermg upon the execut10n of pointed with 1 

' • f 0 · )'k .1 wiUaonend his trust, give bond to the 'l'errttory o regon tn 1 e ma~ner, anu 
with like condition as is required of an executor; provtded that 
when such administrator shall be appointed in pursuanc~ ?f t~e 
last preceding section, there shall be added to such co_n~lLton. m 
l1is bond, as follows: and to deliver the letters of admm1strat10n 
into tho proht\te court in case such minor shall become of full age, 
or saitl abseut ex.ecutdr return and obtain letters testamentary on 
the estate. 

, 
SEc. 11. When by reason of a suit concerning the proof of a Appoint· 

d · · mont M ·~e-wilJ or from any other cnuse there shall be a clay m graotmg claladmiois· 
lett~rs testamentary, or of admi~istration, £he j udge of probate may, trator. 
in his discretion, appoint a special administrator to collect and pre· 
serve the effects of the deceased, and in case of an appeal from the 
decree appotnting suuh special administrator, he shall, neverthele:SS, 
proceed in the e~ec~tion of his trust, until he shaH. be otherw1sc 
ordered by the dtstTICt cout·t, to which such appeal1s taken. 

SEc. 12. Every such administrator shall , before entering ~n t~e lb.lllsbond. 
duties of his trust, give bond, with sufficient surety or sure tiCs, lD 
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OITAl'TER 1. stuch sufm
0

as the ju?l?e of pd:~bate shall order, payable to the 'l'crri. 
o:Y. o re&on, wtt.n con 1t10n as required of an executor, or ad-
mmistr~to~, m other cases, to make and return into the probate 
court .wtthm three n;'Onths, a true inventory of all the goods, chat­
tels,. r1ghts an.d credits of the deceased, which have or shall come 
to hiS possesswn or knowledge; and that he will truly account on 
oath, for all the &oods, chattels, debts and effects of the decea~ed 
that shall .be received by him as such special administrator, when~ 
ever required by the judge of probate, and will deliver the same to 
the person who shall be appointed executor or administrator of the 
dece.ased, or to such other person as shall be lawfully authorized to 
recm ve the same. 

~~::, •".~ SEc. 13. Such special administrator shall collect all the goods, 

ni!
sneelal ad- chattels and debts of the deceased, and preserve the same lor the 

ulotratora d · · h b 11 h • executor or a rmmstrator, w o s a t creafter be appomted and 
for that purpose may commence and maintain suits as an adn;inis-
trator; and may also sell such perishable and other goods as the 
judge of proba~ shall or~cr to. be sold, and he shall be allowed 
such compensattou for hts servlCes, as the judge of probate shall 
deem reasonable. 

lb. Power, SEc. 14. Upon granting letters testamentary or of administra-
&c., lo cease t. b f h . l d . . 
on ga·anling 10n, t . c pow~r o t e spema a mmtstrator shall cease, and he shall 
~~~;:~•ta· forthw1th dehver to the executor or administrator, all the goods 

chattels, money and efiects of the deceased in his bands · and th~ 
executor or administrat~r may ~e. adrnitte~ t~ prosecute 'any suit, 
co.m.menced by the speCial admmtstrator, 10 like manner as an ad­
numstrator de bonis non is authorized to prosecute a suit commenced 
by a former executor or administrator. 

s·~·~tal ad- SEc. 15. Such special administrator shall not be liable to an ac· 
IJUnastratoa·s t" b d" b 
not liable to JOn y any ere ttor oft e deceased; and the time of limitation for 
~~~~~2 or ~ll suits against the estate shall be~iJ?- to r~n f~om tlte time of grant· 

mg letters testamentary or of admm1stratwn m usual form in like 
manner, as if su~h special administration had not been gra~ted. 

Applie&tion SEc. 16. ApplicatiOn for letters of administration shall be made 
for letters or b ft" . . . . d b h 
administra- Y P~ I ton m wntmg, stgne y t e applicant or his attorney and 
uon. filed m the probate court, which petition shall set forth the

1
faets 

es?ential to giv~ the court. jurisdiction of the case; and such ap· 
plic~nt, at .the t1me of makmg ~uch· application, shall make an affi· 
davtt, statmg to the best of h1s knowledge and belief the names 
and places of residence of the heirs of the deceased · that the de· 
ceased died without a will ; that be will make a perfect inventory 
of, and f..'l.ithfully administer_ all the estate of the deceased, pay the 
debts, as far as the assets wtll extend and the law direct and ac­
count for and pay over all assets which shall come to his p~ssession 
or knowledge. 

Affidavit by S 17 A · ·1 ffid · · h 
admlnlstr:>- ~c. · SJIDJ ar a avtt, w~t. such variations as the case may 
!~ .. ~ bonu reqUire_, ~ball be made by a.dl!lmtstrators, of the goods remaining 

unadm1ru~tered, and by a?mmJstrators during the time of a contest 
about a wtll, or the grantmg of letters of administration. 

~~~~~~~t!~· SEc. 18. E':ery administrator with the will annexed, and exe· 
.te. cutor, at the t1me letters are granted him shall make an affidavit 

that he will make .a perfect inventory of the estate and faithfully 
execute the last will of the testator; pay the debts 'and legacies so 
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far as the assets will extend, and the law direct, render just ac- onAPTERl. 

counts, and faithfully per~o~m al~ things required by law touching · 
such executorship or adnnmstrat10n. . 

SEc 19 No J·udge of the probate court, no shenff, clerk of a Certain om-
. · . d I b ll b k cersnottobe court, or deputy of etther, .an no attorney at a'':• s a e ta en as ouretles. 

security in an.Y bond req,Uired to be taken by th1~ act. 
SEc 20 The judge of probate shall take spemal care to take as J udge to 

sureti~l'l ~en who are solvent and sufficient, and who are not ~~i~:~dse· 
bound in too many other ?onds; and to satisfy. himself, be may 
take testimony, and examme on oath the apphcant or persons 
offered as sureties. 

SEC. 2l. The J"udge of fro bate shall record, in a we1l·bound book, Judge tore-
. . . cord exec:u-

kept for that purpose, al bonds gtven by executors and adm1ms- tors", .te., 

trators, and preserve the originals in regular files. bonds. 

SEc. 22. The judge of probate shall record in a well-bound book Jb. Letters 
L" b Jl ) d f d · · tcstamcn· kept 10r t at purpose, a etters testamentary an o a m1mstra- tary. 

tion, before they are delivered to the executors or administrators, 
and shall certify on such letters that the.Y bav·e been so recorded. 

SEc. 23. Copies of such letters, or copies of the records thereof, c.ertified co­

certified by the probate judge, and under the seal of the probate ::ce. eYI· 

court, shall be received as evidence in any court in this territory. 
SEC. 24. Letters testamentary, issued to the executors under the 

provisions of this a.ct, may be in the followiug form: 

Territory of Oregon,~ ss. 
County of f · 

To all persons to whom, these presents shall come, g1·eei~·ng: 
Know ye, the last will and testament of A. B., deceased, hath in Form or let· 

d L" f l b h"b" d d d d . h ters testa· ue tOrm o aw een ex 1 1te , proven an recor c 111 t e pro- meotary to 

bate court, for ---county, a copy of which is hereto annexed; executors. 

and inasmuch as it appears that C. D. hath been appointed ex-
ecutor in and by said last will and testament, to execute the same, 
and to the end that the property of the testator may be preserved 
for those who shall appear to have a legal right or interest therein, 
and that said last will and testament may be executed according to 
the will of the testator; we do hereby authorize him, the said C. 
D. as such executor, to collect and secure, all and singular, the 
good~, chattels, rights and. credits which were of the said A. B. at 
the tune of his death, in whosesoever bands or possession the same 
m~J. be found; and to perform and fulfil all such duties as may be 
enJomed upon him by said will, so far as there shall be property, 
and the law. charge him; and in general to do and perform all other 
nets aud thmgs which now are, or hereafter may be required of 
him by law. 
In testimony whereof, I, E. G., judge of the probate court for-­

co.unty, have hereunto signed my name, and affixed the seal of 
sa1d court, at ---, in said county this --- day of---
A.D., 18 . ' 

[Seal of Probate Court.] 
E. G., Judge of Probate. 
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cnAPrEa t. S~c. 25. Letter~ of administration hereafter to be issued in this 
tern tory, may be m the following form: 

Territory of Oregon } 
O<mnty of ' ss : 

To all persons to whom these presenl3 shall come greeting: 
Form of let- Know e th t h ' 
ters or ad- . . Y • a w ereas A.. B., late of the county of-
llllnlstratlon ?Jed 1!ltestat:e as it is_ said, leaving at the time of his tleath propert 1 

10

1 
th1~/erntory wb_ICh may be lost, destroyed or diminished i~ 

va ue, 1 spe~dy care be not taken of the same; to the end, there­
f~re, that. sa1d property may be collecte~, preserved and disposed 
o accordmg to law; we do ~ercuy appomt C. D. administrator of 
al~ the goods and chattels, nghts and credits which were of the 
sa1d .A. B. at th_e time of hi~ death, with full power and autborit 
to secure and d1spose ?f sa1d property according to · law, and cof. 
lcct all moneys due said deceased, and in general to do and per· 
for_m all ?t~er acls and things which are, or hereafter may be re· 
qu1red of h1m by law. 

In testimony "hereof, I, E. G.! judge of the probate court for 
--- co?nty, have '-ereunto s1gned my name, and affixed the 
seal of sa1d court at - in said county, this - day <Jf 
---, A. D., 18-. 

[Seal of Probate Court.] E. G., Judge of Probate. 

lb. _SEo. 26. In all cases where .letters of administration with the 
will annexed, !e~ters ?f admini~tration to special administrators, or 
letters of adrmD1strat1on de bont.S non, ~hall h~reafter be issued by 
the p~obate court,_ tho same D?a~ be 1ssued m conformity to the 
foregomg forms, w1th such vanat1ons as may suit each particular 
case. 

~~oec.;c~:nsr. SEc. 27. If, after letters of administration nrc granted, a will of 
round after the deceased be found, and probate thereof be granted the letters 
Mmlnlstra· shall be k d d I ' 
uon g(unted ." r~vo e ; an etters testamentary or of administration 

w1th the will annexed, shall be granted. 1 

lb. Tt will SEC. 28. If, after a will has been found and letters thereon 
be octasltle. • d l "]J h Jl f d . ' g1 nn te , t 1e WI s a a terwar s be set as1de the letters shall be 

revo_k~d, and letters of administration granted on the uoods un· 
admm1stercd. o 

Marrloge or SEC. ·29. If any executrix or administratrix marry her husband 
e:.ccutrlx. h ll J • • < 1 

s a_ not t 1ereby acqu~re any mterest in the effects of her testator 
or mtestate; !lor shall the ~dmi~istration thereby devolve on him, 
but the marnage shall extmgutsh her powers and the letters be 
revoked. 

~~W~:~ .r?~ _SEc. nO. If an~ executor or administrator become of unsound 
eerta!Jlcas"" mmd, or be_ convicted of felony or other infamous crime or be· 

co:ne a ha~rtual drunkard, or otbc_rwis~ incapable of or udsuitable 
fo1 _ex.ecut_wg the trust reposed tn l11m1 or fail to discharge his 
offiCial dut1es, or waste or mismanage the estate or act so as to 
endanger au~ co .eX:ecu_t~r or co-adminis~rator, ~he probate court 
~pon compl'!'tut !n wntwg m<~de ~y any person interested, sup· 
ported by a~dav1t, and d~1c notice ~~veu to the person complained 
of, shall hear the complamt, and 1f he find it just shall revoke 
the letters granted. 1 
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SEC. 31. If any heir, legatee, creditor or othe~ pers~n interested en APTER 1. 

in any estate, file in the probate. court an affidavit stattng that the Legotee•, 

affiant has sufficient cause to beheve that the sureties in the execu- ~~· ";~l' .?.: 
tor's 01" administrator's bond has or is likely to become insolvent; taln easel 

d r: h te . to h h . . l . for relief. ll or bas died or remove trom t e rn ry; or t at t e pnnc1pa m Paigo261. 

such bond has or is likely to become insolvent or is wasting the 
estate· or that the penalty of such bond is insufficient, or that such 
bond has not been taken according to law; and shall have given 
the principal in such bond at least ten days' notice of the complaint, 
the court shall examine into the complaint. 

SEC. 32. If any person bound as surety in any executor's or ad- ApplicAtion 

ministrator's bond, file in the probate court an affidavit stating that ~tr r~"t;~_ues 
the affiant has sufficient reason to believe and does believe his co-
surety has died, or bas or is likely to become insolvent, or has 
removed from the territory; or the principal in such bond bas or 
is likely to become insolvent or is wasting the estate, and shall 
have given to the principal in such bond at least ten days' notice 
of such complaint, the court shall examine into the same. 

SEC. 33. If the probate court find the complaint mentioned in Ne" bond. 

either of the two preceding sections to be just, it shall order an· 
other bond with su!f1cient sureties to be given. 

SEC. 3-:1:. Such additional bond wheu given and apnroved, sha1l iormorou~e­
discharge the former sureties from any liability arising from the ~~~~· ::,~l ~~~: 
misconduct of the principal after the filing of the same; and such !~qu.eg~;~~!~ 
former securities shall only bo liable for such misconduct as hap· t rator . 

pened prior to the giving such new bond. 
SEC. 35. If such person fail to give such additional bond and Panure 10 

SUreties within ten days after making SUCh order, his }etterS ft·Om e~~ In nt~~ 
thenceforth shall be deemed to be revoked and his authority from days. 

that time cease. 
SEC. 36. If any executor or administrator shall publish for six Rcslgnuion.s 

weeks in some newspaper in this territory, in general circulation in 
tue county wherein his letters were granted, a notice of his inten· 
tion to apply to the probate court to resign his letters and the 
<lourt on proof of such publication, believe that he shouid be per-
mitted to resign, it shall so order; said publication of notice in the 
newspaper upon application to the probate court for tnat purpose 
may be dispensed with, and instead thereof, tb.e probate oourt may 
require said executor or administrator to post ten written or printed 
?a04bills containing said notice, in ten of the most public places 
111 the couot_v where his letters were granted, at least. twenty days 
before the term of the court at which he makes application to re-
sign his letters. 

SEc. ~7. _Such person shall then surrender his letters; his power Jb. 

fro!11 that. time shall cease; and he shall pay th_e e~penses of publi· 
-catwn, and of all the proceedings on such applicatwn. 

SEo. 38. If thero be no more than one executor or administrator Oo·uecutor 

of an estate, and the_ letters of part of them be revoked or sur· ~~:;:'~~~~­
rendered <:>r a. part dte, or in any way become disqualified, those 
who rema1n shall perform all the duties required by lnw respecting 
the estate. 

SEc. 39. If all the executors or administrators of an estate shall rrallbecome 
_,. · th · 1 tte b · · !Jleompelent.. '-lle, res1gn, or e1r e rs e revoked, 10 cases not otherwJ.Se pro· 

21 
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~PTERl. vid~d for, letters of administration of the goods _r~main!ng unad­
mimstercd, shall be granted to those to whom admm1strat10n would 
have been granted if the original letters had not been obtained or 
the l?e~on obtaining them had re~ounce~ admini~tration ; ~nd 'the 
admm1stmtor shall perform the hke dut1es and mcur the hke lia· 
bilities as the former executors or administrators. 

Liability oc SEC. 40. If any executor or administrator resign, or his letters be 
~~~.:;";~;r revoked, or he die, he or his legal representatives shall account for, 
/::~gnauon, pay and deliver to his successor, or to the surviving or remai~ing 

executor or administrator, all money and property of every kind, 
and all rights, credits, deeds, evidences of debt, and papers of every 
kind of the deceased, at such time and in such manner as the court 
shall order, on :final settlement with such executor or administrator 
or his legal representatives. 

.Adminlatra- SE\J. 41. The succeeding administra.t?r, remaini~g executor or 
~~:'!~!t~~t administrator, ma:y: proceed at _law agamst any d~lmquent, former 
predeces•or. executor or admimstrator, or h1s legal reprcsentatwes, or the sure-

tics of either, or against any other person possessed of any part of 
the estate. 

sutts to be SEC. 42. All suits against sureties shaH be commenced within six 
r~~~;~~~~- years after the revocation or surrender of letters of administration 

or death of the principal. 
y,.uuretoac:· SEC. 43. If any executor or administrator fail to make either an­
eountyearly. nual or :final settlement as required by law, and do not show good 

cause for such failure, after having been cited for that purpose by 
the probate court, it shall order such executor or administrator to 
give notice when required, and to make such settlement; and may 
enforce obedience to such order by attachment, and may revoke 
his letters. 

Settlement SEC. 44:. If any person who has surrendered his letters testament­
~,~~~~~.':,'; ary or of administration, or whose letters have been revoked, or 
compeU~d. the legal representatives of any deceased ~x7cutor or administra~or, 

shall fail to make final settlement as requ1rcd by law, afte1· bemg 
cited for that purpose by the probate court, it shall order such de· 
linquents to make such settlement, and may enforce obedience to 
such order by attachment. 

0111.1. SEc. 45. In all cases where citations or attachments may be is· 
sued against any executor, administrator or other person for faihng 
to settle his accounts, such delinquent shall pay all costs incurred 
thereby. 

Inventory oc SEC. 46. The e:JCecutor or administrator on the estate of any de· 
!:e!~":'•btp ceased member of a co-partnership, shall include in the inventory 

which be is required by law to return to the probate court., the 
whole of the partnership property, goods, chattels, rights and 
credits appraised at their true va1ue as in other cases; but the ap· 
praisers shall carry out in the footing an amount equal only to the 
deceased's proportional part ?f the co-partnership in~erest. 

PMtnerahlp SEc. 47. The co-~artnersh1p property thus appraised, shall ~e· 
~~~· "~~~ main with or be delivered over as the case may be, to the surviV· 
trol ot sur- ing partner or partners who may be dijJoscd to undertake the man-
vivlng parl- b · b b 
Dor. agement thereof, agreeably to the con itions of a bond w _1c e 

or they shall be required to give to the 'rcrritory of Oregon, m such 
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sum and with such sureties as are required in other cases of ad min· CHAPTER 1. 

istration. 
SEc. 48. Tb.e condition of such bond sb.aU in substance be as ll?~d or ... ,. 

follows: ~ng part· 

The condition of the above bond is, tb.at if A. B., or ..A.. B. and 
C. D., surviving partner or part~ers _of the _late firm of , 
shall use due diligence and fidehty m closmg the affairs of the said 
co-partnership, apply the proceeds thereof towat·ds the payment of 
the co-partnership debts, render a tme account on oath to the pro­
bate court, whenever required so to do by said court, of all the co­
partnel·ship affairs, and pay over within one year, unless a lonaer 
time be allowed by the probate court, to the executor or admi~is­
trator, the excess, if any there be beyond satisfying the partnership 
debts; then this bond shall be void, otherwise remain in full force. 

S!!:C. 49. The probate court shall have the same authority to cite Power or 
such surviv?r or survivors to aCC?unt and to adjudicate upon such ~~~~fv1,;vcr 
account, as m the case of any ordmary administration; and the par· partner. 

ties interested shall have the like remedies by means of such bond 
for misconduct or neglect of such survivor or survivors, as may be 
had against administrators. 

SEc._ 50. In case the surviving partner or partners having been Retllsal, .tc., 

duly c1ted _for that purpose, shall all neglect or refuse to give the :~r~~~1'" 1~ 
bond req u1red by law, the executor or administrator on the estate gl,.e bond. 

of such deceased partner, on giving a bond as provided in the fol-
lowing sections, shall forthwith take the whole partnership estate 
goods, chl;lttels, rights and credits into his own possession, and shall 
be authonwd to usc the name of the survivor or survivors in col-
lecting the debts due the late firm if necessary, and shall, with the 
partnership property, pay the debts due from the late firm, andre-
~urn or pay to the survivors, his or their proportion of the excess, 
1fany. 

SEC. 51. Before proceeding to administer upon such partnership New bond by 

prop_er_ty, as provided iu ~he preceding section, such executor or ~~~cu~rm~:: 
admm1strator shall be reqmred by the probate court to give furthM J•tering 

b d t "ts • 1'. • d" . d h h '11 f: • hful partnership on o 1 satlstactJOn, con tt10ne t at e w1 mt Iy execute e4"e<:to. 

his t~u.st aC?ording to law, which bond may be enforced like other 
a.dm1mstrat10n bonds. 
. SEC. 52. Every surviving partner on the demand of any admin- Par.tn.er to 
1strator o~ a deceased partner, shall exhibit to the appraisers the ~:C~'~o :!: 
pal'tnersh1p property belonging to the :firm at the time of the death praisers. 

?f su<:h deceased partner, for appraisement; and in case the admin-
IStra~tOn thereof,. shall devolve upon such administrator, the said 
survivor or surVIvors shall surrender to him on demand, all the 
property of such partnership, including their books, papers·and all 
necessary documents pertaininO' to the same and shall afford him 
all reasonable information and fucilities forth~ execution of his trust. 

s~:c. 53: Every suryi_ving partner who shall neglect or refuse to lb. In case 
COmply With the prOVISIOns of the preceding SCCtion may be cited of reruaal 

ti h 1 t · f 1 ' m:~.y be com• or sue neg cc or r~ usa. to appear before the probate court; and mttted. 

unlcs_s he _co_mply With such provision, or show sufficient excuse 
~o~ h1s omtsswn, the probate court may commit him to the common 
Jail of the county, there to remain until he comply or be discharged 
by due course of law. ' 
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cnAPTlnll. SEC. 54. Letters ~stamentary or of administration sb~ll not 00 
Non-resi- granted to a non-resident of thiR territory· and when an execut ~ 
deniJ DOl IO l ' ' h 11 b 7 0)' 
acsmJnrater ?r a~ rn_tm~tr~tor s a ecome non-resident, the probate court hav. 

mg J unsdJctJ?n_ of the estate of tbe test~ tor or intestate of such exe­
cutor or admm1strator shall revoke hi:& letters. 

CHAPTER II. 

. OJ.<' 'l'liE INVENTORY AND COLLEC1'ION OF TllE EFFEarS OF DE­

CEASED PERSONS. 

SEc. 1. J!!_xecutor to make and r~turn inven~ory on onth two months after appointment. 
2. EMtnle,, etc., to be appr.a•ee.J i oppomLmont of o.pproiecre, their foes how poid. 
3. Appra•sers b.efore acttug to take oatb; nppra1sal how made inventorv wb l 

\o contam. ' ., a 
4. Inventory what to contain. 
5. 'l'~le appointment of a ~E>blor. executor, not lo diecbnrge debt. 
6. D1scbarge of any debt m a w1ll, to be considered n specific bequest. 
7. Inventory to be signed by appraiser and executor and sworn to befortr judge 

of probate. 
8. Liability of ex~cutor for not returning inventory nf\er time allo'Wcd. 
l>. Now assets discovered, to be apprniscd and inventoried: inventory to be 

returned. 
10. Right of possess[oo of executor, &c., to real and personal estate until &c 
11. Personal estate to be firs' liable for debts, &c., or deceased. ' . 
12. Persons embezzling before administration granted, liable in double vnlue of 

the propeny. 
13. Proceedings in case of suspected embezzlement, &c. 
14. Person cited, refusing to appear and nnswcr io case of au!pected embezzlEr 

ment, may be committed. 
15. Proooedings to COJl'lpel account by pereons intrusted with any part of estate. 

Retarn ofln. SEC. 1. Every executor or administrator shall make and return 
ventory. h . 

up~:m oat mto th~ probate court, within two months after :bis ap· 
pomtment, a. tr~e mvcntory of the .re.al and personal estate of the 
deceased wh1eh IS by law to be adm1mstered and which shall have 
come to his possession or know1edge. ' 

.Appr.rms. SEC. 2: The estate and effects comprised in the inventory shall 
be appraiSed by three suitable disinterested persons who shall be 
ap~ointed by the judge of prob~te. ~f any part of the estate shall 
be m a~wther county tba~ that 1!1 wh1ch letters arc issued, apprais· 
~rs. tb~r~of may be appomtcd e1ther by the probate judge having 
JUnsdictwn of ~be case, or b.y the probate juclge of such county; 
and such appraisers shall receJVe as compensation for their services 
three dollars per day, to be paid out of the estate. 

~~ ap- S~C:· 3. Before proceeding to the. discharge of their duties, the 
apprmsers, before any officer authonzed to administer oaths shall 
take a~d subscribe an o~th to. be attached to the inventory, that 
they wtll llo~e:stly and Impart11~ll~ appraise the property which 
shall be exh~~tted to them, accordmg to the best of their kno.w· 

Apprnlalt; ledge and ab1hty: then they shall proceed to estimate and apprmse 
the prol?erty, and set down e~ch article separately with the_ value 
t~ereof m do~lars and cents m figures opposite the respect1ve ar-

Innntor:r. t1cles. The mventory shall contain all the estate of the deceased, 
real and personal, w hie~ is by law to be administered; a statemj~t 
of aU dl bts, partnership and other interests bonds, mortgages, 
notes and other securities for the payment of ~oney belonging to 
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the deceased, specifyin~ the name of the ~ebtor in each secul'it,, muPTEu. 
the da.te, the sum origtnally payable, t~e ~ndorse~ents thereon if 
any, and their dates, and the s11ru wh1ch 1~ the JUdgment ?f the 
appraisers may Le collectable on ea.ch d~bt, mterest or secur1ty. 

SEC. 4. 'l'he inventory shall also eontam an account of all moneys r'!ventory. 
· d d h' h h 11 b. h 'lhattocon-belongmg to the ecease , w lC s a av_e _come to t e. posses- tdto. 

sion or knowled~e of the executor or admm1strator, and 1f none 
shall come to hts possession or knowledge, the fact shall be so 
stated in the inventory. 

SEc. 5. The naming any executor in a. will shall not operate as Namiog exe­
a discharge from any just chim which the testa.tor had against the ~~~·::'d~~~~ 
executor, b11t tl:te clai.m shall he included in tbe inventory, and the charge debL 

executor shall be liable for the same as for so much money in his 
ha.ncJs at tl1e time the debt or demand became due. 

s~~o. 6. The discharge or bequest in a will of any debt or demand Dlschai'J!C of 

f b t t to · t to d • b' ' !) · debtsbywlll o t e es a r agams any execu r name m IS w1 , or a.gatnst lnvauct as to 

any other person, shall not be valid against the creditors of the crodit<>n. 

deceased, but shall. be construed ns a specific bequest of such debt 
or demand; and the amount thereof shall be included in the in-
ventory, and shall, if necessary, be applied in payment of his debts; 
if not necessary for that purpose, it shall be paid iu the same man-
ner and proportion as other specific legacies. 

SEC. 7. The inventory shall be signed by the appraisers, and the Inventory to 
exec11tor or administrator shall take and subscribe on oa.th before bed •~&ned 
h b 

• d h b · an sworn 
t e pro ate jU ge, t at t c mvcntory contains a true statement of to. 
all the estate of the deceased whicll has come to his possession or 
knowledge, and p~rticula~ly of all moneys belonging to the de-
ceased, and of all JUSt clmms of the deceased agaiust the executor 
or administrator; and the oath shall be indorsed upon or annexed 
to the inventory. 

SEC. 8. If any executor or administrator shall neglect or refuse EX'eQutor nc· 
to return Lhe inventory within tho time prescribed or within such glecling 1

10 

f11rthcr time, not exceedin~ three months, as the court shall allow, ~~::'t;,~:r- u ­

the co11rt shall revoke the !etters testamentary or of administration, 
and the executor or administrator shall be liable on his boud for 
amy injury sustained by the estate through his neglect. 

SEC. 9. Whenever property not mentioned in an inventory that New &!!etc. 

shall have been made, s~a~l come to the possession or knowledge 
of the executor or adm1rustrator he shnll cause the same to be 
appraised in the manner prescrib~d in this chapter, and an inven-
tory to be : et.urned, subscribed and sworn to as is provided in this 
chap_ter, w1thm ~wo months after the discovery thereof; and the 
malnng of such mventory may be enforced, after notice, by attach· 
mcnt or removal from office. 

SEC. _10. The executor or administrator shall have a right to the EJ<ecutor's, 

possesstOn of aU the real as well as personal estate of the deceased kc., tigltlto 

d · h ' ' posses!ioll or 
an may rece1ve t e rents and profits of the real estate until the estate. 

est..'tte shall be. settled o: delivered over by order of the probate 
oour~ to the hetrs or _dey1sees, and shall keep in good tenantable 
repau·, all hot1Scs, butldmgs, and fixtures thereon which are under 
his control. 

1 

. SEc. 11. The personal estate of the deceased which shall come Personal es­
mto the hands of the executor or administrator, shall be first ~t!~ nrat lla· 
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CJJAPTER 2. chargeable with the payment of the debts and expenses· and il 
the goo_d~, chattels, nghts and credits in the hands of the ;.xecutor 
or adm1mstrator, shall not be sufficient to pay the debts of the de­
ceas_ed, the expenses of administration, and the allowance to the 
fam1ly of the deceased, the whole, or so much as may be necessary 
of t~e _real esta~e may be sold for that purpose by the executor or 
admmtstrator, m the manner prescribed by this act. 

!':~"~!rore SEc. 12. If any person, belore the granting of letters testamen­
~lmlnbtt:d tary or of administration, shall embezzle or alienate any of the 

ongran • moneys, goods, chattels or effects of any deceased person, he shall 
stand chargeable, and be liable to the action of the executor or 
administrator of the estate, in double the value of the property so 
embezzled or alienated, to he recovered for the benefit of the 
estate. · · 

Proceedings SEC. 13. If any executor, administrator, heir, legatee, creditor 
in case o! h . d . I f d ' sUJ"pected or ot er person tntereste m t 1e estate o any eceased person 
~~"7'l"' shall complain to the probate judge on oath, that any person i~ 

' c. suspected of having concealed, embezzled, smuggled, conveyed 
away, or disposed of any moneys, goods or chattels of the deceased· 
or that he has in his possession or knowledge, any deeds, convey~ 
ances, bonds, contracts or other writings which contain evidence 
of, or tend to disclose the right, title, interest or claim of the de· 
ceased, to any real or personal estate, or any claim, demand or 
last will of the deceased, the said judge may cite such perso~ to 
appear before the probate court, and may examine him on oath 
upon the matter of such complaint. If such person be not in the 
county where letters have been granted, he may' be cited and 
examined, either before the probate court for the county where he 
may be found, or before the court issuing the order or citation ; 
but in the latter case, if he appear and be found innocent, his ne­
cessary expenses shall be allowed him out of the estate. 

Penouy t&r SEc. 14. If the person so cited refuse to appear and submit to 
~f~:1c;~~g such examination, or to answer such interrogatories as may be pu~ 

to him, touching the matter of such complaint, the court may, by 
warrant for that purpose, commit him to the county jail, there to 
remain in close custody until be shall submit to the order of the 
court; and all such interrogatories and answers shall be in writing, 
and shall be signed by the party examined and filed in the probate 
court. 

Persons ~o- SEo. 15. The probate judge, upon the complaint on oath of any 
trusted wtlb d • · · h )1 h estate, how executor or a mtmstrator, may CJte any person w o sha ave 
:::,~t~d to been intrusted with any part of the estate of the deceased person, 

to appear before the probate court, and may require such person 
to give a full account on oath, of any moneys, goods, chattels, 
bonds, accounts or other papers belonging to the estate which shall 
have come to his possession, in trust for such executo; or adminis­
trator, and of his proceedings thereon; and if the person so cited 
shall refuse to appear and answer such account the court may pro­
ceed against him as provided in the preceding' section. 

PROVISION FOR THE SUPPORT OF THE FAMILY. 

CHAPTER III. 

PROVISION FOR 'l'HE SUPPORT OF THE F . .UHLY. 

SEC. l. Widow or minor ehild may remain in homestea~ until, &c.-right to appeal, &c. 
2 On return of inventory, court to set apart for 1v1dow and child certain property. 
a' J.<'urthcr allowance ln caso such property be insufficient. 
i Executor to pay such allowance, in preference to all debt.s, except, &c. 
6. ProperLy exempt from execution, how distribu~cd. . 
G. All of the t>Stato of the deceased, when to be ass1gned to w1dow and children. 
7. IJ there is no widow or child, all of the estate to be deemed asset& 
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CHAPTERS, 

SEC. 1. When a person shall die, leaving a widow, minor child Widow or 

or children, the widow, child or children, shall, until letters have ~~~:ill mr~ 
been granted and the inventory returned, be entitled to remain in ~J~~~·:a:;,. 
possession of the homestead and of all the wearing apparel of the parel, &c. 

family, and of all the household furniture of the deceased, and shall 
also be entitled to a reasonable provision for their suppor~ to be 
allowed by the probate judge. 

SEC~ 2. V pon the, rhetur~dof tile. invenht?lrdy, thehi?lodurt sha
11
ll shet ~~~·~~r~';,; 

apart !01' toe use of t e Wl OW, mmor C 1 Or C rcn, a t e executlonaet 

property of the estate, by law exempt from execution. ~fi~~~use. 1or 
SEc. S. If the amount thus exempt be insufficient for the support Allowance In 

of the widow and minor child or children, the probate court shall ~~~~rtys~~~ 
make such further reasonable allowance out of the estate, as may sulliclen&. 

be necessary for the maintenance of the family, according to their 
circumstances, during the progress of the settlement of the estate; 
but no s~ch allowance shall be made after one year from the grant-
ing letters testamentary or of administration. 

SEC. 4. Any allowance made by tile court in accordance with Allowance 
the provisions of the preceding section, shall be paid by the ex· how paid. 

ecutor or administrator, in preference to all other charges, except 
funeral charges, and expenses of administration. 

SEC. 5. When property shall have been set apart for the use of Property ex· 
the family, in accordance with the provisions of this chapter, if the ~frttbut:r 
deceased shall have left a widow and no minor children, such pro-
perty shall be the propart,f of the widow; and if he shall have len 
also a minor child or children, one-half to the widow and the re-
mainder to such child, or in equal shares to such children, if there 
are more thau one; if there be no widow, then the whole shall be· 
long to the minor child or children. 

SEC. 6. If on the return of the inventory of any intestate's estate, Wlten an the 

who died, leaving a widow or minor children, 1t shall appear that !i~~~ ·:~ 
the value of the estate does not exceed three hund~ed dollars, the :~~;en.an4 
probate court shall, by decree for that purpose, asstgn for the use 
and support of the widow and minor children of the intestate, or 
for the support of the minor child or children, if there be no 
wido\v, the whole estate after the payment of the funeral expenses, 
and ~xp~nses of ad~!nistr~tion, and there shall be no further pro-
ceedmg tn the admtmstratwn, unless further estate be discovered. 

SEC. 7. If intestate leave no widow or minor children all his u no widow 

estate shall be assets in the hands of the administrator, after payment r;t.chl:~· ~ 
of funeral expenses, and expenses of administration, for the payment asseta. 

of the debts of the deceased, or to be distributed according to law. 

• 
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CHAPTER4. 

OF Cl .AllfS AGAINST THE ESTATE. 

CHAPTER IV. 

OF CLAIMS .AGAINST ES'l'ATE. 

SEc. 1. When executor to publish notice to creditors to exhibit accounts. 
2. Co~y of notice, with affidavit of publisher, to bE> filed. 
3. Chums barred, unless presented within ono year after publication of notrce 

unless. &c. ' 
4. Claim presented, to be supported by affidavit; vouchers may be required. 
5. Allowance of claim to be indorsed thereon by executor and prooote judge. 
6. Claims allowed to be filed; how ranked. 
7. Bolder when to bring suit on rejected claim. 
B. Claim barred by statute oflimil.lltion, not to be allowed. 
9. Claim must be presented before action brougl1t. 

10. Time of vacancy in administration, not included in limit11tioo. 
11. Claims in action against deceased, to be presented. 
12. Partial allowance to be indorsed thereon; costs of creditor in cnse of refusal. 
13. Effect of judgment on claim against executor. 
14. Judg ment against deceased, may be presented without verification: proviso. 
15. If claim be doubted, may be submitted to reference. 
16. P roceedings on reference, report, judgment and effect thereof. 
17. Cloim of executor, how to be presented for allowance to probate judge. 
18. Penalty for executors neglecting to givo notice for two months nfier appoint· 

ment. 
19. Return of statement of clai~s by executor; nature of statement. 

Notice to . SEC. 1_. Every executor or admi_nistra.tor shall, immediately after 
creditors. h 1s appomtment, cause to be pubhshed m some newspaper, printed 

in the county, if there be one, if not, then in such newspaper as 
may be desi~nated b.Y the court, a notice to the creditors of the de· 
ceased, reqmring all persons having claims against the deceased, to 
exhibit them with the necessary vouchers, within one year after the 
date of the notice, to such executor or administrator, at the place 
of his residence or transaction of business, to be specified in the 
notice. Such notice shall be published as often as the judge of 
probate shall deem necessary, but not less than once a week for 
four successive weeks. 

Copy ot no- SEc. 2. After the notice sball have been published, a copy 
~:'ru!r· to thereof, together with an affidavit attached thereto, of the pub· 

Iisher or printer of the paper in which the same was published, 
shall be :filed by the executor or administrator in the probate court. 

Claims to be SEc. 3. If a claim be not presented within one year after the first 
!'i~~~~~ooe publication of the notice, it shall be barred, provided, if it be not 
~r::.; pro· then due, or if it be contingent, it may be presented within one 

year from the time it shall become dne or absolute. 
Claim to be SEC. 4. Every claim presented to the administrator shall be sup­
~.Fa~l~~by ported by the affidavit of the claimant, that the amount is justly 

due; that no payments have been made thereon; and that there 
are no offsets to the same to the knowledge of the claimant. The 
oath may be taken before any officer authorized to administer 
oaths. 'l'he executor or administrator may also require satisfactory 
vouchers to be produced in support of the claim. 

Allowanuto SEc. 5. When a claim, accompanied by the affidavit required in 
be indorsed b d' · h b d · thereon. t e prcce mg sectwn as een presented to the executor or a mm-

istrator, he shall indorse thereon his allowance or rejection, with 
the day and date the~eof. If he allow the claim, it shall ?c pre­
sented to the probate JUdge, who shall in the same manner m<lorse 
on it his allowance or rejection. · 
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SEC. 6. Every claim :Vbich has been allowed by the ~xecutor or CUAPTE~ 
administrator, and the JUdge of probate, shall be filed m the pro- Claims al­

ba.te court and be ranked among the acknowledged debts of the ~::<1 to be 

estate to be paid in due course of administration. · 
SE~. 7. When a claim is rejected by either the executor, admin- ~uit• on re-

b . d tl h ld h Jl b. . . J Jectedclalm. istrator or the pro ate JU ge, 1e o er s a nng su1t 10 t 1e 
proper court against the executor or administrator within three 
months after' the date of its rejection, if it be then due, or within 
three months after it becomes due, otherwise, the claim sh:.~ll be for-
ever barred. 

SEC. 8. No claim shall be allowed bi the executor, administrator Claims .__ 
• • • · · • red not lo be or probate Judge whlch IS barred by t e statute of hmttatwns. allowed. 

SEc. 9. No holder of any claim against an estate shall maintain Must be first 
any action thereon, unless the claim shall have been first presented pre•ented. 

to the executor or administrator. 
Sic. 10. The time during which there shall be a vacancy in the vac~~ncy In 

administration, shall not be included in any limitations herein ~~~~1n 1:!~T~. 
prescribed. ded. 

SEC. 11. If an action be pending against the testator or intestate ~laimsln ac­

at the time of his death, the plaintiff shall, in like manner, present ~·:.a~~~n~ 
his claim to the executors or administrator for allowance or rejec· be present~ 
tion, authenticated as in other cases, and no recovery shall be had 
in the action, unless proof be made of the pre.c:;entment. 

SEc. 12. Whenever any claim shall have been presented to any PnruaJ 

executor or administrator and the probate judge, and a part thereof ~~:;:;;,•e 
shall be allowed, the amount of such allowance shall be stated in 
the indorsement. If the creditor shall refuse to accept the amount 
so allowed in satisfaction of his claim, he shall recover no costs in 
any action he may bring against the executor or administrator, 
unless he shall recover a greater amount than that offered to be 
allowed. 

SEc. 13. The effect of any judgment rendered against any exe- Eft'ect or 
d . . l . . h f h" Judgmeol eutor or a mm1strator, upon any c a1m agamst t e estate o JS agnlost cxe-

testa.tor or intestate, shall be only to establish the claim in the same cuiOr. 

manner as if it had been allowed by the executor or administrator 
and the probate judge; and the judgment shall be, that the execu· 
tor or administrator pay in due course of administration, the 
amount ascertained to be due. .A. certified transcript of the judg-
ment shall be filed in the probate court; and no execution shall 
issue upon such judgment, nor shall it create any lien upon the 
property of the estate, or give the judgment creditor any priority 
of payment. 

SEc. 14. When any judgment has been rendered a~ainst the tes· .Judgment 
tator or intestate in his lifetime no execution shall 1ssue thereon :::!~\o d:; 
after his death; but it shall be presented to the executor or admin- prueoted. 

istr~tor as any ?ther claim, but need not be supported by the affi. 
da:v1t_of the cla1mant; and if justly due and unsatisfied, shall be 
pmd 1r: due course of admini~tration ; provided, howeve'r, that if the Ptov~o. 
executiOn shall have been lev1ed upon any property of the deceased, 
the same may be sold for the satisfaction thereof· and the officer 
making the sale shall account to the executor or ~dministrator for 
any surplus in his hands. 
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CHAPTER4. SEC. 15. If the executor or administrator doubt the correctness 
Ueference to of any claim presented to him, he may enter into an agreement in 
i'61~~~'.'l~"; writing1 :'lith tlie claimant, to refer the matter in controversy to 
~a~~'.'~-; t some d1~mterested person, to be approved by the pro _bate j_udge, 

upon fihng the agreement and approval of the probate JUdge I!l the 
office of the clerk of the district court, for the county in which the 
letters testamentary or of administration were granted, and the 
clerk shall, either in term time or vacation enter a rule referrina 
the matter in controversy to the person so s~lected. 

0 

r~ced~z\": SEC. 16. The referee shall thereupon proceed to hear and deter-
10 d;.n 001.' mine the matter, and make his report thereon to· the court in which 

the rule for his appointment shall have been entered. The same 
proceedings shall be had in all respects, and the referee shall have 
the same powers, and be entitled to the same compensation, and 
subject to the same control as if the reference had been made in an 
action in which such court might by law direct a reference. The 
court may set aside the referee, and appoint another in his ,place, 
or may set aside or confirm the report and adjudge costs as m ac­
tions against executors and administrators; and the judgment of 
the court thereon, shall be as valid and effectual, in all respects, as-if 
the same had been rMdered in a suit commenced by the ordinary. 
process. 

· almorm- SEC. 17. If the executor or administrator is himself a creditor· of 
~-•11~C:::~d. bow the testator or intestate, his claim, duly authenticated by affidavits, 

shall be presented for allowance or rejection, to the probate judge, 
and its allowance by the judge shall be sufficient evidence of its 
correctness. 

Penalty ror SEC. 18. If any executor or administrator shall nedalect for two 
neglecting to • 
give notice. months after his appointment, to give not1ce to ere itors as pre· 

scribed by this chapter, it shall be the duty of the court to revoke 
his letters. 

Return or SEC. 19. At the same time at which the executor or adminis­
~~:;~nt or trator is required to return his inventory, he shall also return a 

statement of all claims against the estate, which shall have been 
presented to him when required by the court, and from time to 
time hereafter, shall present a statement of claims subsequently pre­
sented t.o him, and in all such statements he shall designate the 
names of the creditors i the nature of each claim; when it did or 
will become due i and whether it was allowed or rejected by him. 

, 

SALE OF PROPERTY BY EXECUTORS AND ADMINISTRATORS. 

CHAPTER V. 

SALE OF PROPER'l'Y BY EXECUTORS AND ADMINISTRATORS. 

SEc 1 No sale valid unless made by order of court. 
· 2 · Application for order of sale; and objections thereto. 
3: Application for order of sale by executor when to be made, notice of sale. 
4. Order of sale. 
5. Sales of personal property, when and how made. 
6. Privat.e sales when allowed. 
7. When sale of real estate may be made. 
8. Proceedings to obtain order for such sale. 
9. When probate judge to grant order to show cause. 

10. Order how aud when to be served or published. 
11. When judge of probate to hear proof and allegation of parties. 
12. Copy of order to be served on guardian ; appointment of guardian. 
13. Examination of witnesses. 
14. When all of real estate may be sold. 
15. Order of sale. 
16. Order what to specify. 
17. When others than executors may apply for order of sale. 
18. Copy of order in such case to be delivered to executor. 
19. Notice of sale how given and what to contain. 
20. Sale when and where to be made; when and how long executors may post-

pone sale. 
21. Notice of adjournment, how given. 
22. If on credit, executor to take certain security. 
23. Proceedings to be returned; when sale may be vacated. 
24. Who. may object to confirmation of sale and how. 
25. When order confirming sale and directing conveyances to be made. 
26. Contents of conveyance and effect thereof. 
27. Order of confirmation when given, and what to state. 
28. Order for sale of incumbered real estate, how obtained. 
29. Estate of testator to be disposed of according to will. 
30. Proceedings by executor if sale be directed by wi)l. 
31. Further sale to be made, if appropriation be insufficient. 
32. Estate of legatees liable for debts, &c. 
33. Contributions among legatees when estate of legatee has been sold . . 
·34 & 35. Interests of deceased in contract for purcbaso of lands, how to be sold.) 
36. Bond required of purchaser. 
37. Executor when to assign such contract to purchaser; rights of purchaser. 
38. When executor may be ordered to redeem mortgaged property. 
39. Order of sale, instead of redemption. 
40. Liability of executor for neglect relative to sales. 
41. lb. In case of fraudulent sales. 
42. Action for recovery of estate sold by executor when to be brought. 
43. Preceding section not to apply to person under disability to sue. 
4~ Executor to return to probate court a verified account of sales. 
45. Executor or administrator not to purchase. 

3"31 

CIIA'PTERl:i. 

/ 

SEC. 1. No sale of any property of an estate shall be valid unless Sale must be 

made under order of the probate court. by order. 

SE:c. 2. All applications for orders of sale shall be by petition in Application 

writing, in ~which shall be set forth the facts showing the sale to be ~~; •. order or 

necessary, ~nd u_ron the hearing any person interested in the estate, 
may :file hiS wntten objections which shall be heard and deter-
mined. 

SEc. 3. At the term of the court at which the inventory is re- rb. Perish­

turned, the. executor or administrator shall apply for an order to ~:~· ~:~~P·~ 
sell the perishable property of the estate and so much other pro- sat~sry 

b · b I d clauns; no-per:ty as may e necessary to e sold to pay the allowance ma e to uce. . 
the family of the deceased. If claims against the estate have been 
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CHAPTER:!. allowed, and a sale of property shall be .necessary for their pay­
ment, or of the expenses of the administration, he shall also apply 
for an order to sell so much of the personal estate as shall be neces­
sary. Ile ~hall m~ke. a similar application, giving at least two 
weeks prev10us nottee m a newspaper in general circulation in the 
cou.nty where l~ttcrs were granted, or by posting written or printed 
~ottces t~ereof, m ten of the most public places in the county from 
ttme to tu~e, so long as any personal property remains in his Lands, 
and a sale 1s ~ecessary to pay any demands against the esta~e. 

Order or sale SEc. 4. If 1t "1ppear to the court that a sale is necessary, tt shall 
so o.rder. In making such sale, the court shall order such articles 
as are not necessary for the support and subsistence of the family 
of the deceased, or not specially bcq ueathed to be first sold. 

B3lesor per- . SEc. 5. Sales of .Pers~nal property shall be made at public auc­
~~~~~. pr<>- t10n, and after nottce gtven for at least two weeks, which notice 

shall be gi~en .by n.otices posted in tJ:!e publ.ic places in the county, 
or by pubhcat10n m a newspaper, 1f the JUdge shall so order, in 
which shall be stated the time and place of sale. 

Private sale. SEC. 6. If it be made to appear to the satisfaction of the probate 
court that it will be for the interest of the estate to allow the exe­
cutor or administrator to sell some portion, Q.r the whole of the per-
sonal estate at private sale, the court may so order. _ 

Real est~te . SEc. 7. When the personal estate in the hands of the executor 
or a.dministrator shall be insufficient to pay the allowance to the 
famtly; and all the debts and charges of the administration, the 
exccu~or or administrator may sell the real estate for that purpose, 
upon the order of the judge of probate. 

~b'~:~.d~ow SEC. 8. To obtain such order, he shall present a petition to the 
probate court, setting forth the amount of the personal estate that 
has co~e to his bands, and how much, if any, remains unoisposed 
of; a hst and the amounts of the debts outstanding against the de· 
ceased as far as the same can be ascertained ; a description of all 
the real estate of which the testator or intestate died seised· the 
condition and value of the respccti ve lots and portions; the n~mes 
and ages of the devisees, if any, and of the heirs of the deceased 
which petition shall be verified by the oath of the party presenting 
the same. 

Order to SEc. 9. If it shall appear by such petition that there is not suffi.· 
obow cauae. cient personal estate in the hands of the executor or administrator 

to pay the allowance to the family, the debts outstanding against 
the deceased, and the expenses of administration; and that it is ne· 
ccssary to sell the whole or some portion of the real estate for the 
payment of such debts, the probate judge shall thereupon make an 
order, directing all persons interested to appear before him at a 
time and place specified, not less tlta.n four, nor more than eiaht 
weeks from the time of making such order, to show cause why 

0

an 
order should not be granted to the executor or administrator, to 
sell so much of the real estate of the deceased, as shall be requisite 
to pay such allowance, charges and debts. 

!:~ved. ~~; SEC. 10 . .A. copy of such order to show cause, shall be personally 
vtso. ' served on all persons interested in the estate' at least ten days be· 

f?re the time appointed f?r hearing the pe~ition, or shall be pub· 
hshed at least four success1ve weeks in such newspaper as the court 
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shall order; provide~, howe~er·, if all persons interested in. the estate, cnAPTEI!!; 

shall signify in writmg then nssent to such sale, the notJCe may be 
dispensed with. . . . . 

SEc 11 The probate JUdge, at the ttme and place appomted m Rearing pe· 

su~h ;nle~ or at such other time to w bich the hearing may be ad· 
111100

' .tc. 

journed upon proof of the uue service or publication of a copy of 
the ord~r, or upon filing tho consent, in writin~, to such sale, ?~ all 
parties interested, shall proceed to the hearmg of such pet1t10n ; 
and if such consent be not filed, shall hear and examine the allega· 
tions and proofs of the petitioners, and of all persons interested in 
the estate who may oppose the application. 

SEC. 12. If any of the devisees or heirs of the deceased are Copy of or­

minors and have a general guardian in the county, the copy of the ~::v~0 :~ 
, b d' 'f I h h suard~an order shall be served on t e guar tan ; 1 t 1cy ave no sue · 

guardian, .the court ~h.all, before proceed in~ to act. upon the peti· 
tion, appomt some d1smterested person t.hetr guardwo ~or .the sole 
purpose of appearing for them, and takmg care of the1r 1nt~rests 
1n the proceedings. . . . . 

SEC. 18. The executor or adm tmstrator may be exammed under W•tnesseo. 

oath and witnesses may be examined by either party, and process 
to c~mpel their attendance and testimony,, ma):' be issued by _the pro· 
bate judge in the same manner, and w1th like effect as m other 
causes. 

SEC. 14. If it shall appear to the court that it is necessary to sell Sale.10Wen. 

a part of the real estate, and that by a sale of such part, the re.c>idue 44
1. 

of the estate, or some specific part or piece thereof, would be greatly 
injured the court may authorize the sale of the whole estate, or of 
such p~rt thereof as may be adjudged necessary, and most for the 
interest of all concerned. 

SEC. 15. If the probate judge shall be satisfied, after a full bear- Order to sell. 

ing upon the petition, and on examination of the proofs and alle· . 
gations of the parties interested, that a sale of the whole or some por· 
tion of the real estate is necessary for the payment of the allowance 
to the family, and all valid claims against tbe estate, and charges. of 
administration, or if such sale be assented to by all the persons m· 
terested, he shall make an order of sale authorizing the executor 
or administrator to sell the whole or so much and such parts of the 
real estate described in the petition, as he shall judge necessary or 
beneficial. 

SEC. 16. The order shall specify the lands to be sold, and the lb. '~1'hnt to 

h d
o conta o. 

terms of sale, which may be either for cas or on ere 1t, not ex-
ceeding six months as the court may direct. If it appear that an.y 
part of such real e;tate has been devised, and not charged in such 
devise with the payment of debts, the court shall order that part 
descended to heirs to be sold before that so devised. 

SEc. 17. If the executor or administrator shall ne0alect to apply Whhen other . t an execu· 
for an order of sale whenever it may be necessary, any person Ill •orsmayap-

d · th l ' · 1. p • h ply ror or-tereste 10 e estate may make app !Cation tuere•or m t e same derorsale. 

manner as the executor or admimstrator, and notice thereof shall 
be given to the executor or administrator before the hearing. 

SEC. 18. Upon making such order, a certified copy thereof shall ~~~to:!.~~: 
be delivered by the probate judge to the executor or administrator, lor. 

who shall be thereupon authorized to sell the real estate as directed. 
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CJIAPTF.Rll. SEc. 19. When a ~ale is ordered, notice of the time r.nd place of 
Notice or sale shall be posted m ten of the mos~ public places in the county 
aalo. where the land is situ~ted, at least twenty days before the day of 

sale, and _shall ~e P?bhs~ed in some newspaper in this territory in 
general ctrculatlO!l m s~1d county, for three successive weeks next 
befor~ such _sale, m whwh notice tho lands and tenements shall be 
descnbed w1th common certaintv. 

&le. . SEc. 20. Such sa.le shall be i'n the county where the lands are 
s1tua~d, at public auction, between the hours of ten o'clock in the 
mornmg, and_ t~e setting of the su_n, the same day; but if the exe­
cutor or admm1strator shall deem 1t for the interest of all concerned 

Ad.Journr· 1 that the sale should be f:ostponed, he may adJ'ourn it for any time mtnt o aa e. . 
not exceedmg fourteen cays. 

Ib.Notlee or. SEc. 21. In case of such adjoumment, notice thereof shall be 
given by a public IJroclamation at the time an_d place first appointed 
for the sale; and if the adjournment shall be for more than one 
day, further notice shall be given by posting or publishing as the 
time and circumstances may admit. 

Itoneredu. SEC. 22. 'l'he executor or administrator, shall, when the sale is 
on credit, take the note or notes of the purchaser for the purchase­
money, with a mortgage on the property to secure their payment. 

When
1 

sale SEc. 23. 'l'be executor or administrator making any sale of real 
m~y "' V~· h I] h f h ca1oo. ts estate s a , at t e next term o t e court thereafter, make a re-
\Ven. 469 • 3 t f h' d' h b· ' d h h 11 · Oomat. 3o:i. urn o 1s procee mgs to t e pro ate JU ge, w o s a cxamme 

the sa.me, and if he shall be of opinion that the proceedincrs were 
unfair, or that the sum bidden is disproportionate to the value, and 
that a sum exceeding such bid, at least ten per cent. exclusive of 
expenses of a new sale may be obtained, he shall vacate such sale, 
and order another to be bad, of which notice shall be given, and 
the sale shall be conducted in all respects a~ if no previous sale had 
taken place. 

J~~~o~·~~~: SEc. 24. When the return of the sale is made, any person inter­
llrmallon. ested in the estate, may file written objections to the confirmation 

of the sale; and may be heard, an<l produce witnesses in support 
of his objections. 

When to be SEC. 25. If it appear to the court that the sale was legally made 
~:~e~~ and fairly conducted, and that the sum bidden was not dispropor-
10 Palge602. tionate to the value of the property sold, or if disproportionate, 

that a greater sum as above specified, cannot be obtamed, the court 
shall make an order confirming the sale, and directina conveyances 
to be executed; and such sale from that time shall

0

be confirmed 
and valid. 

Conveyances SEC. 26. Such conveyances shall thereupon be executed to the 
3 Barb. 342 · h b b d ' . t t h h 11 . d 4 do.139; 3 pure aser .Y t e executor or a mm1s ra or; t ey s a cont.1.m an 
£rb2eo~C: set forth at large the original order authorizing a sale, and the order 
ws: co~firming the same ~nd directing t~e conveyances, and they shall 

be deemed to convey all the estate, nghts and interest of the testa­
tor or intestate in the premises at the time of his death. 

Order con- SEc. 27. Before any order is entered confirming the sale, it shall 
=~ngg!ven. be proven to the satisfaction of the probate judge that notice of the 

sale was given as herein prescribed, and the ord~r of confirmation 
shall state that such proof was made. 

~~be~~~~: SEc. 28. When a testator shall have given any legacy by will 
tales. 

SALE OF PROPERTY BY EXECUTORS AND ADMINISTRATORS. 335 

that is effectual to charge r~al estate, and his goods, chattels, rig?ts ~n~PTERO~ 
o.nd credits shall be insuffiment to pay such legacy, together With 
his debts and charges of administration., the executor or ad~inis · 
trator with the will annexed, may obtam an order to sell hts· real 
estate for that p~rpose in the sa~e ~~nne;, and upo!l the same 
terms and conditwns as are prescnbea 1n th1s chapter, m case of a · 
sale for the payment of debts. 

SEO 29. If the testator shall make provision by his will, or des- Estates ap­
ignate' the estate to be appropriated for the payment of his debts, proprlated. 

the expcns~s of administr_a~ion or famil,r expenses, they shall be 
paid accordmg to the proVISions of the w1ll, and out of the estate 
thus apprQpriated, so far as the same may be sufficient. 

SEC. 30. ·when such provision has been made, or any property lb. 

directed by the will to be sold, the execqtor or administrator with 
the will annexed, may proceed to sell without the order of the 
probate court, but he shall be bound as an administrator, to give 
notice of the sale, and return accounts thereof to the court) and to 
proceed in makmg the sale, in all respects as if it were made under 
the order of the court, unless there are special directions given in 
the will, in which case he shall be governed by such directions. 

SEC. 31. If the provision made by the will, or the estate appro· u approprt­

priated be not sufficient to pay the debts and expenses of adminis- ~~~~.~:n­
tration and family expenses, such part of the estate as shall not 
have been disposed of by the will, if any, shall be appropriated for 
that purpose according to the provisions of this act. 

SEc. 32. The estate, real and personal, given by the will to any Estates .to 

legatees or devisees, shall be held liable for the payment of the ~~ar~·;~.~~: 
debts, the expenses of administration and of the family, in propor- .tc. 

tion to the value or amount of the several devises or legacies; 
except that specific devises or legacies may be exempted, if it shall 
appear to the court necessary to carry into cfrcct the intention of 
the testator, if there shall be other sufficient estate. 

SEO. 33. When the estate given by any will bas been sold for Contrlbntlo 

the payment of debts and expenses, all the devisees and legatees "'•· 
shall be liable to contribute according to their respective interests, 
to any devisee or legatee from whom the estate devised to him may 
have been taken for the payment of the debts or expenses; and 
the probate court, when distribution is made, shall, by decree for 
that purpose, settle the amoun~ of the several liabilities, and decree 
Low much each person shall contribute. 

SEc. 34. If a deceased person, at the time of his death, was pos- Contract or 

sessed of a contract for the purchase of lands, bis interest in such ~~~r:.s 10 
be 

l~nd, and under such contracts, may be sold on the application of 
hts executor or administrator, in the same manner as if he bad 
died seised of such lands; and tbe same proceedings may be had 
for th~t purpo~e, as _are prescribed in this chapter in. respect to lands 
of wh1ch he dted seised, except as hereinafter prov1ded. 

SEC. 35. Such sale shall be made subject to all payments that Ib. 

may thereafter become due on such contracts, and if there be any 
such payments thereafter to become due such sale shall not be 
confirmed by the probate judge, until the purchaser sball have 
executed a bond to the executor or adminiStrator for his benefit 
and indemnity, and for the benefit and indemnity of the persons 
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CRAPT£R li.. enti~led to the interest of the decensed, in the lands so contracted 
f01·, 10 double the whole amount of the payments thereafter to be· 
?orne due on such contract, wuh such securities as the probate 
Judge shall approve. 

~:~e~:r•u•· SEc. 36. Such bond shall be conditioned that the purchaser will 
make all payments for such land as shall become due after the date 
of such sale, and will fully indemnify the executor or administra· 
tor, and tbe persons so entitled, against nil demands, costs, and 
ch.arge~ and expenses by reason of any covenant or agreement con· 
tamed lll such contract, but jf there be no payments thereafter to 
become due on such contract, no bond shall be required of the 
purchaser. 

Asslgon>cnt SEC 37 U h fi . f h or contract . . • • pon t e con rmat10n o sue sale, the executor or ad· 
to purchaser. mtmstrat?r sbal~ execute to the pur~hascr an assignment of the con· 

tra~t, whtch asstg.nmen~ shall ve.st m the purchaser, his heirs and 
asst~ns, all the nght, tltle an~ mterest of the persons entitled to 
the mterests of the deceased 10 the lands sold at the time of the 
sale,, and such purchaser shall have the same rights and remedies 
~gamst the _v~ndor of such lands, as the deceased would have had 
1f he were hvmg. 

neddllpllon SEC 38 If d' h . b1 cxocu.tor. • • any person 1e, av10~ mortgaged any real or per· 
soual estate,, and shall not have dev1sed the same, or provided for 
the. redemptiOn there~f by will, the probate court, upon the appli· 
?<'l.tton of any person mterested, may order the executor or admin· 
Istrator to redce~ sue~ estate out of the personal assets, if it should 
appear to ~he satisfactiOn of the court that such redemption would 
be beneficul.l to the estate, and not injurious to creditors. 

~·· .~~·~~.~~ SEc. 3V. If such redemption be not deemed expedient, the court 
uou. shall.order such prop~rty to be sold at public sale, which sale shall 

be w.!th t~e same nottee, and conducted in the same manner as is 
rcqutred lD other cases of sales of real estate provided for in this 
chapter; and the executor or administrator shall execute a con· 
veyance thereof to the purchaser, which conveyance shall be effec· 
tua! to convey to the purchnscr all the right, title and interest, 
whiCh the decensed would .have had in the property, had not the 
~arne been mortgaged by h1m; and the purchase·rnoney, after pay· 
l~g the expenses of sale, shall nr:;t be applied to the payment and 
dt~c~arg~ of such mortgage, and the residue in due course of ad· 
m \ n IStl'atlOD. 

~~ec~!~·~:: S~c. 40. If there shall be any l?e~lect or .misconduct in the pro· 
glect. cccdm~s of the executor or admm1strator m relation to any sale 

by wh1ch any .Person interested in the estate shall suffer damages: 
the party aggrwved ~~y recover the sam~ in a suit upon the bond of 
the executor or admmtstrator, or otberwJse as the case may require. 

~~~ ~:~~u2 SEc. 41. Any execut?r or adminis.trator who shall fraudulently 
Barb. Ch. Si . s~l~ any real .estate of b1s testator ?r Int~state, contrary to the pro· 

vtstons of tb1s cbapter, shall be ltablc 1n double the value of the 
land sold, ns d~magcs to be r~covcrcd in an action by the person 

0 orsersons havJng an estate of lOlteritance therein. 
Cert.am ae- 'EC 42 N . 1.' h 
tioo• when • • o act10n lOr t e recovery of any estate sold by any 
tob<lbrought ~x.ecutor under tb~ ~rovisions of this chapter, shall be mainta~ned 

by any person! cl~ummg under the testator or intestate, unless lt be 
commenced Wlthm three years next after the sale. 
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SEC. 43. The preceding section shall not apply to minors or CHAPTERa. 

others under any legal disability to sue at the time when the right Excepuon.o 

of nction shall first accrue; but all such persons may commence :J>.J.'1oraee­

such action at any time within three years after the removal of the 
disability. 

SEC. 4:4. Whenever a sale shall have been made by an executor Accoun~ ct 

or administrator of any property of the estate, real or personal, it sale. 

shall be his duty to return to the probate court at its next term 
thereafter an account of sales, verified by his affidavit. 

SEC. 45. No executor or administrator shall directly or indi- Executor, 

rectly, purchase any property of the estate. !~~~ha~~: to 

CHAPTER VI. 

OF TilE POWERS AND DUTIES OF THE EXECUTOR AND ~\.DMINISTRA· 
'l'OR1 A....llffi OF THE MANAGEMENT OF TR.l!: F.Sl'A'l'E. 

Sse. 1. Duty of executor. 
2, 3, 4 & 5. Actions by and against executors and administrators. 
6. Wben executor may with consent of probate judgo compound with creditors. 
7 Fraudulent conveyances by deceased may bo voided by executor. 
8. But cot bound to do so unless on application and security for costs given. 
9. Salo and distribution of proceeds of such estate recovered. 

SEC. 1. The executor or administrator shall take into his posses· nuutsor. 

sion all the estate of the deceased, real and personal, and collect all 
debts due to the deceased. 

SEC. 2. Actions for the recovery of any property, real or per· Actiou• b)' 

sonal, or for the possession, and all actions founded upon contracts, ~o~~~~S'~Jj 
may be maintained by and against executors and administrators, t 1r.049tt0 ; 

in all cases in which the same might have been maintained by or 
again~t their respective testators or intestates. 

SJJ:C. 3. Executors and administrators may maintain actions lb. :; Oow, 

against any person who shall have wasted, destroyed, taken, car· 26r. 
ricd away or converted to his own use, the ~oods of their testator 
or intestate in his lifetime; also may maintam actions for trespass 
committed on the real estate of the deceased in his lifetime. 

SKC. 4. Any person or his personal representatives shall have an lb. 

action against the executor or administrator of any testator or in· 
testate, who in his lifetime shall have wasted, destroyed, taken or 
carried away, or converted to his own use, the goods or cuattels of 
any such person, or committed any trespass on the real estate of 
such person. 

SEC. 5. Any administrator mny, in his own name, for the use Ib. 

and benefit of a\1 parties interested in the estate, maintain actions 
on the bond of an executor, or of any former administrator of the 
same estate. 

SEC. 6. '\~hencver a debtor of a deceased person shall be unable 9•mround­

to pay a~l Ins debts, tbe executor or administrator may, with the :t:r.~L.thcre· 
approbat~on of the probate_judge, compound with him, and give 
htm a d1scharge upon recetVing a fair and just dividend of his 
effects. 

SEC. 7. When there shall be a deficiency of assets in the hands PrauduJeut 

of an executor or administrator; and when the deceased shall in b~n;::~~~·. 
22 
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CJIAPnR7. his lifetime have conveyed any real estate, or any right or interest 
... 7 be therein, with intent to defraud his creditors, or to avoid any right 
:~~~:rs.~7 debt, or duty of any person; or shall have so co~veyed such 

estate, that by law the deeds or conveyances are votd as a~ainst 
creditors, the executor or administrator may, and it shall 'be his 
duty to commence, and prosecute to final judgment, any proper 
action for the recovery of the same · and may recover for the bene­
fit of the creditors all such real estat~ so fraudulently conveyed; and 
may also for the benefit of the creditors, sue and recover all goods, 
chattels, rights and credits which may have been so fraudulently 
conveyed by the deceased in his lifetime, whatever may have been 
the manner of such fraudulent conveyance. 

!b. SEc. 8. No executor or administl'ator shall be bound to sue for 
such estate, as mentioned in the preceding section, for the benefit of 
the creditors, unless on application of the creditors of the deceased; 
nor unless the creditors, making such application, sba11 pay such 
part of tlw costs and expenses, or give such security to the execu­
tor or administrator thereof, as the probate judge shall direct. 

n.. s.,teand SEc. 9. The real estate so recovered shall be sold for the pay· 
tlalribution f d b • h 'f h d d h d d' d of proeeeds ment o e ts, m t e same manner ns 1 t e ecease a 1e 
~eor. seised thereof, upon obtaining an order therefor from the probate 

court; and the proceeds of all goods, chattels, rights and credits 
so recovered, shall be appropriated in payment of the debts of the 
deceased, in the same manner as other property in the hands of the 
executor or administrator. 

CHAPTER VII. 

OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND 

.ADMINISTRATORS IN CERTAIN CASES. 

SEC. 1. When court may decree conveyance by executor: 
2. Petition for specific performance, and proceedings thereon. 
2. IIearing of petition. 
4. Decree for conveyance when to be made. 
5 . .Appeal from decree; executing conveyance, &c. 
6. When petition to be dismissed without prejudice. 
7. Effect of such conveyance. 
s. Certified copy of decree may be recorded; effect thereof. 
9· Decree so recorded, may be enforced by other process. 

10. Iu case of death of person entitled, his heirs, &c., may commence or prose­
cute proceedings, &c. 

Ot11tracta or SEc. 1. When any person who is bound by contract in ·writing, 
c!ecensed to to convey any real estate, shall die before making the conveyance, 
-ny. the probate court may make a decree authorizing and directing the 

executor or administrator to convey such real estate to the person 
entitled thereto, in all cases where such deceased person, if Jiving, 
might be compelled to make such conveyance. . 

l'etltloa to SEc. 2. On presentation of a petition of any person claimmg to 
uroree1111eh 'ld 1'. d ·· tr coDtract. . be ent1t e to such conveyance •rom any executor or a n~Intstra. o , 

setting forth the facts upon which such claim is prcd1c~ted, the 
probate jud~e shall appoint a time and place for hcal'lng such 
petition, which shall be at a regular term of the court, and shall 

.ADMINISTRATORS IN CERTAIN OASES. 839 

order notice of the pending thereof, and ~he time and place of hear· ORAPTERT. 

ing, to be published at least four ~ucces~tve weeks next before such 
hearing, in such newspaper 10 thts terntory as the court shall de· 

signate. · d .c h h · t 
SEc. 3. At the time and place appomt:e tor sue e:mng, or a :?e~~;i~;~ or 

such other time as the same may be adJourned to, upon proof by 
affidavit of the due publication of ~he noti~ the court shall pro· 
ceed to a heal'in"' and all persons wterested m the estate may ap· 
pear and defend ~'uch petition, by filing their o~j.ections in writing, 
and the court may e'Xamrne on oath the pettttOncr, and all who 
may be produced before him for that purpose.. . . . 

"'Ec 4 After a full hearinci- u~on such petttton and obJectwns, Decree tor 
.:::> • • 0 

• f h 1 · 'f h conveyance. and examination of the facts an CJr~u.msta~ces o. t e c ann, 1 t e 
probate judge is satisfied that .the P.ct1tt?ner 1~ ~ntttled to a convey· 
ance of the real estate descnbed 10 hts petttwn, he s~n:ll make a 
decree authorizing and directing the executor or admtmstrator to 
execute a conveyance thereof to the petitioner. 

S EC. 5. Any person interested n1ay a.pl;leal from such deer~ to Appeal. 
the district court for the same county, as m other cases; but 1f no 
appeal be taken from such decree within the time li~ited therefor 
by law· or if such decree be confirmed on appeal, 1t shall be the 
duty of

1 
the execu~or <;>r admini~trato~ to execute the convey~~ce 

according to the d1recttons contamed m th~ dec.ree, and a. certified 
copy thereof shall be recorded with the deed m the office of the 
recorder of the county where the lands lie, and shall be evidence 
of the correctness of the proeeedings and of the authority of the 
executor or administrator to ma.ke the conveyance. 

SEC. 6. If upon a hearing in the probate ?Curt as herein.b~fore ~l~::'~~~~ .... 
provided, the probate judg:: shall doubt the nght of the pett.ttOner Judice. 

to have a. specific performance of ~he contract, he. s~all d1sm1ss the 
petition without prejudice to the r1ghts of the pet1~10ner, wh~ m~y 
at any time within six months thereafter, proceed m to the d1stnct 
court to enforce a specific performance. 

SEC. 7. Every conveyance made in pursuance of a decree of the ~:~~~!.coa· 
probate court, as provided in this chapter, shall be effectual to pass 
the estate contracted for, as fully as if the contracting party himself 
were stilllivina, and then executed the conveyance. 

SEc. 8. A c~py of the decree for the conveyance made by the Ea-ec~ of co· 
probate court, and duly certified and reco~ded in t~e office of the ~:c~~d~~reo 
recorder for the county where the lands he, shall.g1ve the person 
entitled to the conveyance, a right to the poss~wn of the lands 
contracted for, and of holding the same acc~rdtng to the terms of 
the int~nded conveyance, in like manner as If they had been con· 
veyed m pursuance of the decree. 

SEC. 9. The recording of any decree as provided in the preced· Enforcln~; 
ing section, shall not prevent the court making such decree, from decree. 
enforcing the same by other process. 

SEC. 10. If the person to whom the conveyance was to be made, When repre­
shall die before the commencement of the proceeding, according !':.~::'i~e to 
to the provisions of this chapter, or before the completion of the conve)'&nee. 

conveyance, any person. who would have been entitled to the estate 
under him, as hetr, dcvLSee, or otherwise, in case the conveyance 
had been made according to the terms of the contract, or the exe· 
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CJuPTm 8: cutor or ndmi~istrator of such dcceaaed person for U1c benefit of 
the perso~ entitled, may commence such proceedings, or prosecute 
the same 1f alrendy commenced i nnd the conveyance shall bellO 
made as _to ...-est t~e es.tnte in the same persons who would have 
been entltled to 1t, or 10 the executor or administrator for tl · 
benefit. 1C•r 

C HAPTER VIII. 
OJ ACCOU~TS TO BE RENDERED BY EXECUTORS .AND ADMINISTRA· 

TORS, .Ar<J> OF THE l'A'Y).{E!\T 01" DEBTS. 

&c. 1. ExecuiOI"ll, &c., no~ lo be llablo on ccrlllin prorui~ll, unl~"" ;0 writing. 
2. How chargeablc_w•th All ca~~to reduced by them to ~e&&ioo. 
3. Not to profit by m~rcue, or lose by decrease or destructioD withou~ bi3 fault. 
4. Wloen uot re~ponsoblo ror debt-s doe deceased. 
6. Compensation, .tc., to executors and administrat.ors. 
6. Executor not to purchase cbim against estate. 
1. Corn missions olio wed executor. 
8. Executor when to render exhibit to court· exhibit whnt to set forth 
9. Citation to issuo if exhibit not roudered. 

1 
• 

10. P?tit!on beforo final se.ttlornont to compel executor to rouder exhibit. 
1 1. Cnnt•on to reoder rxlub!t., when to issue. 
12. Objection to exhibit, how made, and trial thereof. 
13 . .Attachment may issu~ ngninstexecutorifexbibitbo not rendered alter citation. 
14. .A:cco.unt of executor to bo rendered one year from appointment. 
H>. Ctt.otlon to account at instance of aucce8$0r. 
16. Letters or executor, when to be ~voked. 
li. Io rendering account executor ro prod ate vouchers. 
18. When 11.nd wbat ftllowRnce Ct1"7 he allowed without vouch~r3 
19. Notice of set~ement of IICCOunt, how given and what to contain. 
20. Any pe1110n' mtcrested in cat.\ to D1liY file exceptions to tho account 
21. Appointment of guArdian to oxnmioo nccounts. · 
22. Examination bow conducted. 
23. Allo\\•auce or account conclueive except on minors. 
2-i. Account not lo bo allowed unless proof or notice bo given. 
26. Order of payment of debts. 
2G. How far mortgage proferred to other debts. 
27. Proceeding~t whijn e3tuto il.lllufficil:ut to P•)' a ll del.ot.s. 
2!1. Funeral expeol!e8, lc., to be paid as soon as executor hns funds 
29. Order for pa-yment, on aettlemcn~ or ac~unts. • 
30. Debts not due or dfsput.ed ho1v provided ror. 
31. Liability of executor to creditor aner order of payment. 
32. Afier settlement of exccu&or's eccouot5, .~, c!'1lditor cannot coli 011 other 

cred•t_Ors, ll'gatces, .tc., to contributo; but executor liallle If notice be 
not g1Ten. 

33. Legaci•S. when to be paid; estR~, when to be distributed. 
M. Executor, .tc~ when to pmy a settlement. 
35. Procee:ling against executor, if he neglect to render account. 

Labnu, or SEc. I . No executor or ntlrninistrator shall be c:har~eable upon 
t:XttUtOrl, • • 

Ac., on pro- nny spec1al promtse to answer damages, or to pay tbe ebts of tbe 
w.... testator or intestate, ouc of his own est.ate, unless the agreement for 

that J?Urpose, or some memorandum or note thereof. is in writing, 
and s1gned by such executor or administrat.or or by some other 
person, by him thereunto specially authorized. 1 

~t;:s•:r;te . SEc. 2. E\'e_ry executor or administrator shall be cbargenblc in 
.r dccultd. ~ts ac~ount, wtt~ the whole estate of the deceased w hicb may come 

10to. hts possess10n, at the valu~ of t~e appraisement con~ained in 
th_e mvento17, except ns prov1ded m the followi ng secllons, and 
w1th all the mterest, profit and income of the estate. 
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SEo. a. H e shall not make profit by the increase, nor suffer loss CHAJ'ml8. 

by tue decrease or destruction without his fault, of any pnrt of tbe Inereauatul 

estate. H e shall account for the excess when he shall have sold~~=- ot 

any part of the estate for more than the appraisement; anu if any 
shall be sold for less than the apprais~ment, he shall not be respon· 
sible for the loss if the sa.lc has I.Jcen JUStly made. 

SEC 4 No executor or administrator shall be accountable for uobcollecle<t 
any d~bt~ due th~ estate, if it shall appear that they remain uncol· de to. 

lectc<l withollt hts fault. 
SEd. 5. lie shall be allowed all necessary expenses in the care, Compeua~ 

management and settlement of the estate, and for his services, such tton. 
fees as the law· provides; but when the deceased by his will shall 
have rnade some other provision for the compensation of his exe· 
cutor that shall be deemed a full compensation for bis services, 
unles~ he shall by a written instrument, filed in tho probate court, 
renounce all claim for compensation provided b.Y the will. . 

SEc. 6. No administrator or execu~or shall purchase auy claun ~~ 'd ~­
ao-ainst the estate he r epresents; and if he shall have paid any "":• • ' 
c~im for less than its nominal value, he shall only bo entitled to 
chnrgc in his acconot, so much as he shall have actually paid. 

S!!:C. 7. When no compensation shall have bee!l provided by eoiiUlll .. lona 

will or the executor sbnH renounce his claim thereto, he shall be 
allo~vcd commission upon the whole estate accounted for by him, 
as follows: for tbe first thous:tnd dollars, at the rnte of seven per 
cent · for aU above that sum a.nd not exceeding two tbousa.nd dol· 
lars ~t the rate of 1i ve per cent.; for all above that surn at the rate 
of f~ur per cent.; and the same commission shall be allowed to ad­
ministrators. I n all cnses, such further allowance may be made as 
the probate judge shall ?eem just and reasonable ~o~ any e~traor· 
dina.ry services not reqUired or an executor or admmlStrtl.tor m the 
common course of his iluty; provided that the total amount of such 
allowance shall not exceed the amount of commission nllowed by 
this section. 

SEo. 8. Within six months a.fter his appointment, and thereafter Peltlion for 

ac any time when required by the court, either upon its own mo- gxbiblt. 

tion or the application of any person interested m t he _estate, the 
executor or administrator shall render for the informatiOn of the 
court, an exhibit under oath, showing the amount of money re-
ceived and expended by him; the amount of all claimd presen~d 
as:m\nst the estate and the names of the claimants, and all other 
r::~tters necessary to show the co~d.ition of i~ aff'Qirs. . . 

SEc. 9. If the executor or admuustrator fatl to render nn cxhtbtt lb. J'amn1 
within six months, as required in the l:lst pr~ce~iog sccti~n_. it sh?-11 to render. 

be the duty of the probnto judge to issue a. ctt.at10o, req umng h1m 
to appear and render it. 

SEC. 10. A ny per:->on interested in the estate, may at any time PeiiliOn roc: 
before the final settlement of accounts, present his petition to tbe txhiblt. 

probate judge, praying that the executor or a.dmimstrator be re· 
quired to app~a~ and render such exhibit, setting forth . l~c facts, 
showing that tt 1s necessary and proper that. such an cxhtbttshould 
be made. 

SEC. lL.lilf the pr,?batc jut.lgehbe sar~sfied, eibtber from00tb~ oat.~ ~~;::o e: 
of the app cant, or 1roro any ot er testunony t nt may ouereu, hibit. 
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cru.PTERs. that the _facts alleg~d are true, and shall consider the showing of 
the applicant suffic1ent, he shall issue a citation to the e:xecuto 
a~m~nistrat<?r, requiring him to appear on some day named in rth; 
Citatwn_, ~h1eh shall be during the term of the court, and rende 
an exh1b1tas prayed for. r 

~!i1'b1~~nsto . SEc. 12. When an _exhibit is rendered by an executor or adrnin­
Ist:a.tor, any person mterested may appear and by objections in 
wntmg, contest ~ny account or statement therein contained. The 
court m~y examme _the executor or administrator, and if be have 
been gu1lty _of neghgence, or wasted, embezzled or mismanaged 
the estate, h1s letters shall be revoked. 

Attachment. SEc. 13. If any executor. ~r admiuist!ator, neglect or refuse to 
appear and render. an exh1b_1t after h~vmg been duly cited, an at· 
tachment may be Issued agamst, or h1s letters IllilY be revoked in 
the discretion of tbe court. , ' 

::c~:J.,i~ SEc. f14h .. Evderx ~xecu_tor or adbminist~ator shall render a full ac­
~o':n y!~~ c~unt o . 1s a m_m1strat10n, at t e. expnation of _one year from the 
polntmeJ>t. t1me of h1s app01~tment. If he fat] to present b1s account, it shall 

be the duty of the judge, io co~pel the re~deriog of such account by 
~ttacbment i. and any person mtercsted m the estate, may apply 
tor and. ob~m an attachment; but ~o attachment shall issue, un­
less a CitatiOn shall have been £rst 1ssued and returned :requiring 
the executor or administrator to appear and show ca~se why an 
attachment should not issue. 

~~~~~~ !~ SEc. 15. Whenever the authority of an executor or administra· 
instance or tor shall cease, or be revoked for any reason be may be cited to 
successor. acco~nt before the pr_obat~ COUrt, at the instaD

7
C!e of the person SUC· 

cee~1?&" to the admm1strat1on of the same estate, in like manner as 
he ~ngllt h~ve been cited by any person interested in the estate, 
durmg the t1me he was executor or adrunistrator. 

Re'\'oll:<.!llcn~ SEc. 16. If the executor or administrator resides without the 
or leiters, t b ds . . . 
.tc. coun y, a scon , or conceals h1mself so that rotatiOn cannot be 

pe:sonally served, and shall neglect to render an account within 
th1rty days after the. ti~e a~ove prescribed, or !f he shall neglect to 
render an account w1thm th1rty days after havmg been committed 
when the attachment has been executed, his letters shall be· re~ 
voked. . 

vweheTS or SEc. 17. In rendering his account, the executor or administrator 
expenses. shall pr?duce ':"ouchers for all expenses and charges which he shall 

have pmd; wh1ch vouchers shall be filed and remajn in court· and 
he m~y be examined on oath touching such payments; and' also, 
t?uchmg any property and effects of the deceased, and the disposi­
tion thereof. 

!\~~~~~ce S~c. 18. On the ~ettlement of his account, he may be allowed 
• vouchers. any 1tem of_ expendttur~,. not e~ceeding twenty dollars, for which 

no Y?ucher Js produced, 1f such 1tem be supported by his own oath, 
pos1t1ve to the fact of payment, specifyino- when where and to 
whom payment was made, if such oath be unco~tradict~d · but 
such al.Jowances in the whole shall not exceed :five hundred d~Jlars 
for payment, in behalf of any one estate. 

Notice ot SEC. 19. When the account is rendered :f1or settlement notice 
se~Uement. h f b 11 b . 1 • t ereo s ~ e g1ven by the probate judge, by causing notJCes to 

be posted m three of the most public places in the county. The 
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otice shall set forth the name of the estate, of tbe executor or ad· olu.PTER&. 

~inistrator, and the day appointed for the settlement of accounts, 
which shall be on some day of a term of court. 

SEc 20 On the day appointed, or on any subsequent day to fox=~~­
which. the. hearing m:'l.y have been adjourned by t~e court,. any 
person interested in the estate, may appear and £1e h1s exceptwns, 
in wri.tina to the account, an~ con_test the sa~e. , 

SEc. 21: If there be any m1nor mterested m the e~tate, woo.~as :;:!~.'anr..., 
0 leo-ally appointed guardian, the court shall appolllt some dJsm· 
~res~d erson to represent him, who ~n behalf of ~he minor, m_ay 
contest the account as anv other person mterested might contt:St _1t; 
and who shaH be allowed. by the court a reasonable compensatwn 
for his services. . . 1. 1. 

SEc. 22. The hearing and allegations of the respectwe part1es !~!~c~!n·~~ 
may be adjourned from time to time,_as shall be ne~essary, and the 
court may appoint one or more aud1tors to examme the account& 
and make report thereon subject to co"!lfirmation, an~ may allow 
a reasonable compensation to such auditors, to be pa1d out of the 
estate of the deceased. 

SEc. 23. 'J.1he settlement of the acr.ount and t~e allow:ance there· :~~~:_~~ ot 

of by the court, or upon apP.ea1, shaH be concl~s1ve agamst a11 per· 
sons, in any way interested m the. est~t~; sav1_ng,_ however, to all 
persons laboring under any l~g~l dtsabth~y, th~Ir ~tf?;hts to proceed 
against the executor or admtmstra.to:, either 1~d1Vt~ual~X ?r upon 
his bond within two years after therr respect1ve dtsabihtJes shall 
have ce~ed ; and in any action brought by any such person, the 
allowance and settlement of the account shall be deemed presump· 
tive evidence of its correctness. . . 

SEc. 24:. The account shall not be allowed by ~he court, _until It lb. 

be first proven that notice has been given as reqmred by thtschap· 
ter; and the decree shall show that such pro?f was. made to the 
satisfaction of the court, and shall be conclustve evtdence of the 
fact. 

SEc. 25. "The debts of the estate shall be paid in the following ~~~:ent :1 
order : debts. 

1. Funeral expenses; 
2. Expenses of the last sickness; . 
3. Debts having preference by the la.ws of the Um~ed States; 
4 Public rates taxes and excise duties due the terntory; 5: Judgments ;endered against the decea.~ed in hi~ lifetime, on 

which execution might have issued a.t th~ tu~e o~ h1s death; an~ 
mortgages, in the order of the date of theu: fihng m the recorder s 
office ; 

6. AU other demands against tl1e estate. . . 
SEC. 26. The preference given in the precedmg sectiOn to a mor~- r:·~!~~c;p 

ga,.e shall only extend to the proceeds of property mortgaged; 1f qual\1\~d. 
th~ proceeds of such property be insufficient to pay the mortgage, 
the part remaining unsatisfied shall be classed Wlth other demands 
against the estate. 

SEC. 27. If the estate be insufficient to pay all the debts of any ~hen1::~~ 
one class each creditor sball be paid a dividend in proportion to cieoc to pay 

1 d 1. f . debt,. 
his claim; an no crelltor o any one class shallrece1ve any p~y-
ment, until all those of the preceding class sba.\l have been fully pa1d. 
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CRAPTER S. SEc. 28. I t shall be the duty of the executor or administrator 
Puocral,&c., as soon as he may have sufficient funds in his bands, to pay tb~ 
~x~om. funeral expenses, and expenses of the last sickness, and the allow-

ance made to the family of the deceased; and he may retain in 
his hands the necessary expenses of administration; but he shall 
not be obliged to pay any other debt or any legacy, until as 
prescribed by this act, the payment bas been ordered by 

1
the 

court. 
Order cor SEc. 29. Upon the settlement of the accounts of the executor or 
paJmenl. d · · h a mtmstrator at t e end of the year, as required in this act, the 

court shall make an order for the payment of the debts, as the cir­
cumstances of the estate shall require; if there be not sufficient 
funds in the hands of the executor or administrator, the court shall 
specify in the decree the sum ~o be pa.id each creditor. 

Debts n,ot SEc. 30. If there be any clatm not due, or any contingent or dis­
:~~ diS· puted claim against the estate, the amount thereof, or such part 

thereof as the holder would be entitled to if the claim were due 
established or absolute, shall be paid into the court, where it shaJi 
remain, to be paid over to the party when he shall become entitled 
thereto; or if he fail to establish his claim, to be paid over or dis­
tributed as the circumstances of the case may require; provided 
that if any creditor whose claim has ?een allowed, but is not yet due: 
shall appear and assent to a deductiOn therefrom of the legal inter· 
est for the time the claim has yet to run, he shall be entitled to be 
paid accordincrly. 

J.Aability or SEC. 31. Whenever a. decree shall have been made by the probate 
~u~~~der. court for the payment of creditors, the executor or administrator 

shall be personally liable to each creditor for his claim, or the divi· 
dend thereon, and execution may be issued on such decree as upon 
a judgment in the district cour t, in favor of each creditor, and the 
same proceedings may be bad under such execution, as if it had 
been issued from the district court. The executor or administrator 
shall also be liable on his bond to each creditor. 

C.editoro, SEC. 32. When the accounts of the executor or administrator have 
~~·o~~·~~~: been settled, and an order made for the payment of debts and dis­
tribute; b11ut tribution of the estate, no creditor, whose claim was not included 
executor a· . . 
ble If no no- lD the order for payment, Shall have any nght tO Call Upon the 
uce given. creditors who have been paid, or upon the heirs, legatees or de· 

visees, to contribute for the payment of his claim ; but if the exec­
utor or administrator shall have failed to give the notice to credi­
tors as prescribed by this act, such creditor may recover on the 
bond of the executor or administrator the amount of his claim, or 
such part thereof as he would have been entitled to had it been al· 
lowed ; provided, that this section shall not apply to any creditor 
whose claim was not due ten months before the day of settlement, 
or whose claim was contingent, and did not become absolute ten 
months before such day. 

4?8tnte when SEC. 33. If all the debts shall have been paid by the first distri-
lo be dlslri- b · h b 11 d d' · t~ut~d. ut10n, t .e c~:mrt. s a procee to uect t he payment of lcgac1cs, 

and the d1s~nbut10n of the estate among the heirs, legatee§ or other 
persons ent1tled; but if there be debts remaining unpaid, the court 
shall give such extension of time as may be reasonable for the fiual 
settlement of the estate. 
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SEC. 34. At the time designated, or sooner, if within that tim,e cnAPTER9. 

all the property of the estate shall have been sold, or there shall when execu­

be sufficient funds in his han~s to pay all the debts du~ by the ~':."ar ~;~ft.~ 
estate the executor or a.dmimstrator shall rc,nder a final account, ment. 

and p~ay a settlement of his administration. 
SEc. 35. If he neglect to r.ende~ his .account, t~e same proceed· ~roc:;~~~ror 

in!lS may be bad as are prescnbed 111 th1s chapter, 10 regard to first neglect to 

ac~ount to be rendered by him, and all the provisions of this chap· ~~~~~~ ae­

ter relati,·e to the last mentioned account, and the notice and 
settlement thereof shall apply to his account, presented for final 
settlement. 

SEO. 

CHAPTER IX. 

OF THE PARTITION AND DISTRIBUTION OF THE ESTATE. 

1. When legatees, &.c., may petition court for legacy .. 
2. Notice of such application to be given all persons mterested. 
3. As to those who may oppose application. 
4. Application when allowed and on what terms. 
6. Such decree may order executor to deliver legacy. 
6. Proceedings in case partition be necessary. 
~ . Costs or proceedings to be paid by applicant. 
8. Petition by executor for order requiring payment of money secured; when 

court to grant order, nature toereof. 
9. Distribution of proceeds. 

10 & 11. Decree of distribution, what to contain, and when made. 
12. Partition of undivided shares. 
13 Proceedings when real estate lies in different counties. 
14. Notice of application for partition. 
15 Partition when shares have been conveyed. 
16. Shares how set out. 
17 Wheu estates cannot be divided, court may assign the whole to one of parties. 
18: When tract of greater value than either party's share and cannot be divided, 

moy be set off to one of the parties. 
19. When estate to be sold if partition impracticable. 
20. Testator's estate in common to be first severed. . 
21. Guardians to be appointed for minors, &c., and agents for non-ros1dents. 
22. Report of commissioners and proceedings thereon. 
23. When partition may be dispensed with. . 
24. Questions relating to advancement how determmed. . 
25. When court may appoint agent to take charge .of esta.te for non-res1dent. 
26. Agent to give bond, and court may allow for hts_ serv1ces .. 
27. Uuclaimed estate to be sold: agent to take duphcate rece1pta from treasurer. 
28. Lia.bility of agent. . . 
29. Claun of proceeds by absentee; when court to g1ve certificate; payment by 

auditor. 
30. Whon court to discharge executor from future liability. 
31. Whouletters of administration granted aft.er final settlement. 

SEC. 1. At any time after six months after the time of issuing PeUllon for 

1 t f d 
. . . h · l te legacies, Ac. etters tes amentary or o a m1mstrat10n, any e1r, ega e, or 

devisee may present his petition to the court, that th_e legacy .or 
share of the estate to which he is entitled, may be gtven to htm 
upon his giving bonds with security for the payment of his pro-
portion of the debts of the estate. 

SEC. !.. Notice of 'the apflication shall be given to the executor N~tie~ ot ap-. d . . h plication, to 
or admimstrator, an to al persons interested 10 the estate, m t e whom given. 

same manner that notice is required to be given of the settlement 
of the account of the executor or administrator. 
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OIIAPTER 9• SEc. 3. Tho executor, administrator or any person interest d · 
o,ppos!ngap· the estate, may appear and resist th~ application · or any 

0

6
thln 

pJcallon, h . 1 d . , er 
e1r, egatee or ev1see, may make a similar application for h ' 

self. Im-
~~;:~~~~ot SE?· 4 . . If on the bearing it appear to the court that the estate is 
pro•Lso. ~ut httle m debt, and .that t~e .share of the party or parties appl . 

mg may be allowed, without InJUry to the creditors of the estate tte 
cour~ shall make. a decree in conformity with the prayer o/ the 
applicant or. applicants ; provided, each one of them shall first exe­
cute and dehver to. the executor or administrator, a bond in such 
sum as shall be des1&nated by the probate judge, and with sureties 
to be approved by h1m, payable to the executor or administrator · 
conditioned for the payment by the devisee or legatee wheneve; 
required, of his proportion of the debts due from the estate. 

ft~~~rJ~a~~: ~Ec. 5. Such de?ree ~ay order the executor or administrator to 
deliver to the be1r, dev1see or legatee, the whole portion of the 
estate to whi?h he may be. entitled, or only a part thereof. 

PllrtlHon. SEU. 6. If 10 the executwn of such decree, any partition be neces­
sary between two or more of the parties interested it shall be made 
in the manner hereinafter prescribed. ' 

~u~~u~~.ap- . SEc. ~· The costs of t~e proceedings, .authorized by the preced· 
mg sect10ns, shall be pa1d by the apphcant or if there be more 
than one, shall be apportioned among them. ' 

~:!~~~~r r~~ SEc. 8. Whenever any bond bas been executed and delivered 
order re- under the provisions of the preceding sections nnd the executor or 
~~~~"g/~~: administrator shall ascertain that it is necessary for the settlement of 
ney secured. the estate to require .t~e payment of any part of the money thereby 

secured, be shall pet1t10n the court for an order requirina the pay­
ment, and shall have a citation issued and served on °the party 
bound, requiring him to appear and show cause why the order 
shall 1_10t be made. At the hearing, the court, if satisfied of the 
necess1ty of the payment, shall make an order accortlin.,.ly desig· 
nating the amount, and giving the time within which it shall be 
paid ; and if the money be not paid within the time allowed an 
action may be maintained by the executor or administrator on'the 
bond. 

~~~~~~"u~~n SEc. 9. Upon the final settlement of the accounts of the executor 
or administrator, or at any subsequent time, upon the application 
of the executor or adminis~rat.or, or any he!r, devisee or legatee, 
the court shall proceed to d1stnbute the residue of the estate if 
any, among the persons who are by law entitled. ' 

Decree. SEc. 10. In the decree the court shall name the person and the 
portion or parts. to which each shall be entitled; and such persons 
shall have the ngbt to de~~nd and recover their respective shares 
~rom the ~xccutor or admm1strator, or any person having the same 
m possessiOn. 

~e. When SEc. 11. 'l'he. ~ecree may be made on the application of the 
executor or admm1strator, or of any person interested in the estate, 
and ~hall ~mly be made after no.tice has been given, in the manner 
requ1red, m rcgnrcl to an application for the sale of land by an 
executor or administrator. The court may order such further 
notice to be given, as it may deem proper. 

Paruuon, SEc. 12. When the estate, real or personal, """'l'gned to two or 
kc. of undl· -= 
Tided shares 
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more heirs, devisees, or legatees, shall be in common an? ~ndi~ided, cnAPTER9. 

and the respective shar~ shall not be separated and d1s.t1~gmshed, 
partition and distributiOn ma.v. b~ made by three d~smterested 
persons. to be appointed comm1ss10ners for that purpose, by the 
probate' judge, who shall be duly sw?rn to the faithful discharge 
of their duties ; and the court shaH ISSue a warrant to them for 
that purpose. . . . . 

SEc 13 If the real estate be m dllferent count1es, tho probate u in dlf. 

court ~aj if it shall juuge proper, appoint different commissioners ~~;:~\ coun· 

for each c~unty, and in such cases the estate in each county shall 
be divided separately as if there were no other estate to be divide? ; 
but the commissioners .first appointed shall, unless otberwtse 
directed by the probate court, make division of such Jeal estate, 
wherever situated within the territory. 

SEc. 14. Such partition and distribution may be ordered on the NoH~~ 1°1r , d . b b b l' parhhon. petition of any of the persons mtereste m t e estate; ut etore weo. 64T; 

any partition shall be ordered, as directed in this ~ha~ter, t;IOtice :7u~fi41~i 
shall be given to all persons in teres ted, who shall res1de 1 n tL 1s. ter· do. 26T • . 

ritory, or to th~ir gu.ardia~s and to agents, att?rneys or guard1an~, 
if there be any m tbts tern tory, of ~uch a.s res1de out of the .tern· 
tory, either personally, or by pubhc notiCe, as the probate Judge 
may direct. . 

SEc. 15. Partition of the real estate may be made as prov1ded Parlltion 

h , . } h . d . when abares 
in this chapter although some oft e or1g10a Cirs or ev1sees may have been 

dJ h • b h d h h h 11 COD?tJed. have conveye t Ellr s ares to.ot er persons .i an sue s ares s a 
be assigned to the person holdmg the same,. m the snt;ne manner as 
they otherwise would have been to such helfs or dev1sees. 

SEC. 16. The several shares ~n the real _and per~on~l estate, shall ~~:~~:. holf 

be set out to each individualm proportiOn to h1s r1ght, by such 
metes, bounds or descriptions, that the s~me may be easily distin· 
guished ; unless two or more of the part1es ~hall consent to hav.e 
their shares set out, so as to be held by them m common and undl-
vided. 

SEc. 17. When any such real estate cannot be divided without !~~:·!~nr~-
p rejudice or inconvenience to the owners, the probate court may uuon hn­

. f h · · l d t h prnctle&lble. asstgn the whole to one or more o t e part1es ent1t e o s are 
therein, who will accept it, always preferring the males to the fe· 
males, and among children, preferring the elder to the younger; 
provided the party so accepting the whole, shall pay to the other 
parties interested, their just proportion of the true value thereof, 
or secure the same to their satisfaction; and the true value of the 
estate shall be ascertained by commissioners appointed by the pro-
bate court, and sworn for that purpose. 

SEC. 18. \Yhen any tract of land or tenement sh.al~ be of greater lb. 

value than CJthcr party's share in the estate to be d1V1ded, and can­
not be divided without injury to the same, it may be set off by the 
commissioners appointed, to make partition to either of the parties 
who wip accc~t it, giving preference as prescribed in the preceding 
sections; prov1ded the party so accepting, shall pay or secure to 
one or more of the others, such sums as the commissioners shall 
award to. make the part~tion equal, and the commissioners shall 
make the1r award accordmgly; but such partition shall not be es-
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cn.,PT&n9. tablisbe? by t~e court, until the sums so awarded shall be paiu t 
the parues ent1tled. to the same, or secured to their satisfaction. 

0 

Sale. SEc. 1\1. When It cannot be otherwise fairly divided the wb 1 
or any pa~-t ?f the estate, real or personal, may be recom'mended be 
the commiSSioners to be sold ; and if the report be confirmed, th~ 
court may .order a sale by the executor or administrator, or by an 
agent appo10ted for the purpose, and d istribute the proceeds. 

T~stator'a SEc 20 Wh n t' . f 1 h e•ta~ in • • • e par 1t10n o rea estate among eirs or devisees 
common. shall be reC{,Uired, and SUCh real estate shall be undivided and in 

C?mmon With the . r~al estate of any other person, the commis­
SIOners shall fi rst divide and sever the esta.te or the deceased from 
.the estate :vith which it l ies in common, and such d ivision s0 made 
and esta~!tshed by the probate court, shall be binding upon all the 
persons mtercsted. 

e~:~dio.n~P- . ~EC. 21. Bef:orc a:ny p~rtition shall be made, or any esta~ 
pointed. d1v1ded as. provided ~n tl.ns chapter,. guardians shall be appointed 

f~r. all mmors and I~sane persons mtcrested in the estate to be 
lb. Agents. dtvtded; and some. discreet .person shall be appointed to act as 

agent fo: such parties as res1de out of t~e terrttory, and notice of 
~he arpomtment of such agent shall be gtven to the commissioners 
~n their wa~~ant; an_d notice. shall be given to all persons interested 
m th_e partltiOn, thetr guardtans or agents, b.v the commissioners, of 
the ttme when they shall proceed to make partition. 

!,~ion~c S~c. 22. The commissioners shall make a report of their pro­
era. ceedt~gs to the proba~ court in writing, and tlie court may, for 

suffiCient ren:so~s, set astde sue~ report, and remit the same to the 
same commtsstoners, or appomt others; and the report, when 
finally accepted and established, shall be recorded in the probate 
court, and a copy thereof attested by the judge of probate under 
the seal of court, shalt be recorded in the office of the recorder of 
the county where the land lies. 

When p~>rU- SEc. 23. When the probate court shall make a decree ass1'gn1'ng 
Uon may be h 'd f 
dispenaccl t e re:n ue o any estate to one or more persons entitled to the 
with. sam~, _1t sba11. no~ b~ necessary to appoint commissioners to make 

partitiOn or d1Str1butwn of such estate, unless the parties to whom 
the assignment shall have been decreed, or some of them shall re­
quest that such partition be made. 

~~!!~~- oc . SEc. 24. All questions as to advancemen!S made, or alleged to 
ment how have been made by the deceased to any hctrs, may be heard and 
de~rmloed. determi~er~ by the probate COl:lrt, and shall be specified in the de-

cree ass1gnmg the estate, and m the warrant to the commissioners 
a~d ~he final decree of the probate co_urt! or in case of appeal, of th; 
~hstnct or supreme courts, shall be bmd1ng on all parties interested 
1n the estate. · 

~:::;tee, ror SEc. 25. W~en. any estate shaH_ h~ve been assigned by decree of 
when 4p· the court, or d1stnbuted by commiSSIOners as provided in this chap· 
pointecl. tor to any 'd' t f tb' · 

v , • person. res1 mg ou o 1s tcrntory, and havmg no 
agent ~herem, and 1t shall_ be necessary that some person should be . 
autbor1zed to take po~sesswn and charge of the same for the bene­
fit of such absent person, the court may appoint an agen t for that 
purpose, and authorize hi~ to take charge of such estate, as well 
as to act for such absentee m the partition and distribution. 

m. bood. SEc. 26. Such agent shall give a bond to the 'l'erritory of Oregon, 

1 

l 
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to be approved by the probate judge, conditioned faithful!~ to cu~P. 10. 

roanaae and account for such estate, before he shall be nuthor1zed 
to re~ive the same; and the court appointing such a9ent. may 
allow a reasonable sum out of the profits of the estate for hJs ser-
vices and expenses. 

SEc. 27. When the estate shall h_aveh r
1
e
1
mbainedld in dthe ~andsdof ~~1fm~~ ~~: 

the agent unclaimed for one year, 1t s a e so un cr tue or er tate. 

of the court and the proceeds, deducting the expenses of saJe, to 
be allowed by the court, shall be paid iuto the territorial treasury. 
When the paymeo~ is made, the ~gent shall take _from the treas­
urer duplicate rec~1pts, one of w hJCh_ he shall file m the office of 
the terntorial aud1tor, and the other 111 the probate court. 

SEC. 28. The agent shall be liable on his bond for the care and A.g.ent'• lin­

preservation of the estate, whil~ in his hands, and. for the .payment ~~~:!. on 

of the proceeds of sale, as requ\red by the preccdmg sect10n ; n.nd 
may be sued thereon by any person interested. 

SEC. 29. When any person shall appear and claim the money Cl•imor.pro· 

k. b d' 'b . eecdo b) ab· 
paid into the treasury, ~be _probate court rna. mg t e . 1stn ut10n, sen1ce. 

being first satisfied of b1s r1ght,_ shall grant ht~l a certtf)cate u~der 
it.'3 seal, and upon the presentatton of the certtficate to the audttor, 
he shall draw his warrant on the treasurP.r for the amount. 

SEC. ao. When the estate has been fully administered, and it Dlsch~rge or 

shall have been shown by tlte executor or administrator, by the execu or. 

production of satisfactory vouchers that be has paid all sums of 
money due from bim, and delivered up under order of the court, 
all property of the esta~e to ~he persons ~nti_t~ed, the co~rt shall 
make a decree dischargmg btm from all hablltty to be mcurred 
thereafter. 

SEc. 31. The finnl settlement of the estate shall not prevent a ~~f~~stra~r 
subsequent issuance of letters of administration, sboulcl other pro- tion after ft. 

b d . d . b ld b nal oettle-perLy of the estate e tscovere , or 1t s ou ecome necessary ment. 

and proper from any cause, tltat letters should be again issued. 

CHAPTER X. 

:MISCELLANEOUS PROVISIOSS. 

S&o. l. All orders and dt>crees to bl' entered; judge, when to sign the minutes. 
2. Notice when t.o be given by citation. 
3 .II. 4.. CiUlliou ho1v and when served; original to be returned. 
5. Writs, &c., to be signed hy judgP, under sen I of court.. 
6. Practice in district court bow far applicable to probato court. 

SEC. 1. All orders and decrees made by the probnte court dur- Entr:r or or· 

iug its terms shall be entered at length on the records of the court; ders, &c. 

and also nll orders which the judO'e is empowered to make out of 
term-time, and which are by this ~ct specially required to be so 
entered; and upon the close of each term the judge shall sign the 
minutes of the pro<'.eedings. 

SEc. 2. Whenever personal not1ce is required by this act to be Notire when 

given to any I?ar~y. to a pr?cee?ing in the prouate court,. and no f!~f:n.b1 ei­

other mode ot glVmg not1ce 1s prescribed, it shaH be gt ven by 
citation issued from the court signed by the judge, and under the 




